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DE-BALKANIZING RELIGIOUS DISCRIMINATION:
ST ISIDORE AND THE SOCIAL COHESION RATIONALE

Bennett M. Lunn*

In recent years, the Supreme Court has developed a robust antidiscrimination
principle rooted in the Free Exercise Clause that commands that generally available
public benefits may not be denied to religious organizations because of their veligious
identity. In St. Isidore v. Drummond ex rel. Oklahoma, school-choice advocates
sought to extend this principle to Oklahoma’s public charter school program,
arguing that excluding a Catholic school from the program amounted to denial of
a generally available public benefit. In a split decision released without an opinion,
the Supreme Court declined to extend the antidiscrimination principle to this new
context.

This Comment argues that the same antibalkanization concerns that have
motivated the Court’s previous racial equality decisions may explain the outcome in
St. Isidore and provide a possible line of argument for future state litigants seeking
to maintain the secular nature of public schooling. Just as concerns with racial
isolation have been sufficiently compelling to maintain limited affirmative action
programs in racial equality cases, this Comment argues that avoiding religious
friction and maintaining the social-cohering function of public schools provides a
compelling interest in excluding religious schools from state public school systems.

INTRODUCTION

The Supreme Court’s recently developed religious antidiscrimination
principle asserts that when the government provides a generally available
benefit, it may not bar religious entities from that benefit because of their
religious identity." In the public-education context, the doctrine has, over
the last few years, altered longstanding barriers between church and state
that have historically served to ensure that public schools do not become
embroiled in the religious divisions of the day.?

* J.D. 2025, Columbia Law School. My deepest gratitude to Professors James S.
Liebman, Gillian E. Metzger, and Donald B. Verrilli. I am particularly grateful to Annamaria
Andolino Park and the editors of the Columbia Law Reviewfor their diligent efforts. All errors
and opinions are my own.

1. See Trinity Lutheran Church of Columbia, Inc. v. Comer, 582 U.S. 449, 458
(2017) (stating that “denying a generally available benefit solely on account of religious
identity imposes a penalty on the free exercise of religion”).

2. See infra Part III; see also Derek W. Black, Religion, Discrimination, and the
Future of Public Education, 13 U.C. Irvine L. Rev. 805, 807 (2023) (“A marriage of religion
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St. Isidore v. Drummond,® decided in May 2025, tested religious anti-
discrimination’s outer bounds. A private, Catholic, virtual school, St.
Isidore sought to become an Oklahoma charter school, contending that it
is religious discrimination to exclude religious schools while contracting
with secular charter schools.* But charter schools in Oklahoma are strictly
public: They are approved by a state board, subject to stringent curricular
requirements, obligated to follow state antidiscrimination law, and funded
by public tax dollars.” When the Oklahoma state charter board approved
St. Isidore to become a public school in violation of state law, the
Oklahoma Attorney General brought suit in state court.® St. Isidore
responded with a First Amendment religious discrimination claim.” After
the Oklahoma Supreme Court held that, under state law, charter schools
are public and therefore required to be nonsectarian,® St. Isidore brought
its Free Exercise claim to the United States Supreme Court.’

Following a string of successful cases beginning with Trinity Lutheran
Church of Columbia, Inc. v. Comer,'"® many observers decried the lack of a
limiting principle on the Court’s religious antidiscrimination principle,
and St. Isidore was widely expected to extend the Court’s previous doc-
trine." Instead, the Court punted. In a 4-4 per curiam decision without an
opinion, the Court affirmed the Oklahoma Supreme Court’s judgment,
and St. Isidore remains barred from becoming America’s first religious
public school.?

and state power in the form of public charter schools would practically, ideologically, and
constitutionally transform public education as we know it.”).

3. St Isidore v. Drummond ex rel. Okla., 145 S. Ct. 1381 (2025) (mem.) (per
curiam).

4. Drummond v. Okla. Statewide Virtual Charter Sch. Bd., 558 P.3d 1, 6-7, 14 (OKkla.
2024) (discussing St. Isidore’s argument that denying its right to operate as a charter school
implicates the Free Exercise Clause).

5. Brief in Opposition at 28-29, St. Isidore, 145 S. Ct. 1381 (No. 24-396), 2024 WL
5104000 [hereinafter St. Isidore Brief in Opposition].

6. Drummond, 558 P.3d at 7.

7. 1d.at7, 14.

8. Id. at 15.

9. St. Isidore, 145 S. Ct. at 1134.

10. 582 U.S. 449, 458 (2017); see also infra Part 1.

11. See, e.g., Black, supra note 2, at 812-13 (describing the view that the Trinity
Lutheran line would require states to allow religious public charter schools); Ryan King,
Supreme Court Appears Poised to Approve First-Ever Taxpayer-Funded Catholic Charter
School, N.Y. Post (Apr. 30, 2025), https://nypost.com/2025/04/30/us-news/supreme-
court-may-approve-first-ever-taxpayer-funded-catholic-charter-school/ [https://perma.cc/
AY5T-QFRG] (“The Supreme Court appeared set Wednesday to allow Oklahoma to fund a
religious charter school, potentially transforming K-12 education across the country.”);
Rachel Laser, Opinion, Do Taxpayers Have to Fund Religious Education? The Supreme
Court May Say Yes, Wash. Post (Dec. 5, 2021), https://www.washingtonpost.com/
opinions/2021/12/05/ carson-v-makin-supreme-courtreligious-education (on file with the
Columbia Law Review) (arguing that the Trinity Lutheranline will “require[] the state to fund
religious education at private schools with taxpayer dollars” (emphasis omitted)).

12. St. Isidore, 145. S. Ct. at 1382.
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What explains this outcome? In the absence of a written decision, the
Court’s religious antidiscrimination principle remains opaque, with public
schools persisting as an apparent exception to the existing doctrine.
Almost certainly, new plaintiffs will bring similar claims, this time hoping
to avoid the recusal of a member of the Court’s conservative supermajor-
ity.”® And the question will be posed again: What's so different about public
schools?

This Comment seeks to provide one possible answer and, at the same
time, develop a coherent limiting principle for future cases. Looking to
Professor Reva Siegel’s antibalkanization theory,'* this Comment argues
that the concerns that have motivated the Court to curb race-based affirm-
ative action apply with equal or greater force in the context of religious
antidiscrimination in public schools. Part I examines the free exercise doc-
trine the Court has developed in the Trinity Lutheran line of cases and con-
cludes that the doctrine presently lacks any coherent limitation that can
explain the outcome in St. Isidore. Part II identifies and distills anti-
balkanization principles as limitations on the Equal Protection Clause’s
antidiscrimination principle in the Court’s racial equality cases. Part III
develops the normative and historical justification for applying those prin-
ciples in the Free Exercise context.

I. THE FIRST AMENDMENT’S ANTIDISCRIMINATION PRINCIPLE

This Part describes the current status of the Court’s religious anti-
discrimination principle: If states provide a generally available benefit,
they may not exclude religious entities “solely on account of religious iden-
tity.”'5 It synthesizes the Trinity Lutheran line of cases, identifying two pos-
sible exceptions to the principle’s broad scope: (1) the Locke v. Davey'
exception and (2) the public school exception. It then demonstrates that
the Court has yet to provide a coherent doctrinal justification for either,
ultimately concluding that the outcome in St. Isidoreis doctrinally tenuous.

13. Justice Amy Coney Barrett recused herself from participating in the decision. Id.
There was some speculation that this was due to her ties to a Notre Dame professor who
advised St. Isidore. See Jenna Sundel, Why Amy Coney Barrett May Have Sat Out Huge
Supreme Court Case, Newsweek (May 22, 2025), https://www.newsweek.com/why-amy-
coney-barrett-may-have-sat-out-huge-supreme-court-case-2076085 (on file with the Columbia
Law Review).

14. Reva B. Siegel, From Colorblindness to Antibalkanization: An Emerging Ground
of Decision in Race Equality Cases, 120 Yale L.J. 1278, 1299 (2011) (identifying antibalkan-
ization as a “third vantage point on the Equal Protection Clause” and differentiating it from
anticlassification and antisubordination views).

15.  Trinity Lutheran, 582 U.S. at 458.

16. 540 U.S. 712 (2004).
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A.  TheTrinity Lutheran Trilogy

In Trinity Lutheran, Chief Justice John Roberts, writing for a 7-2 major-
ity, struck down a Missouri constitutional provision barring aid to religious
entities.'” The Court found Missouri engaged in impermissible religious
discrimination by “expressly requir[ing] Trinity Lutheran to renounce its
religious character in order to participate in an otherwise generally avail-
able public benefit program.”'® Because Missouri “impose[d] a penalty on
the free exercise of religion,” its program could “be justified only by a state
interest ‘of the highest order.”' Despite stipulating that there would be
no Establishment Clause violation if the state had provided playground
funding to Trinity Lutheran, the only interest Missouri asserted was a desire
to avoid Establishment Clause concerns.?’ Chief Justice Roberts had no
difficulty dismissing this interest: The state’s policy of “expressly denying a
qualified religious entity a public benefit solely because of its religious
character” simply went “too far.”*!

At first blush, the decision was a limited one. In footnote three, Chief
Justice Roberts cabined the decision to “express discrimination based on
religious identity with respect to playground resurfacing,” reserving deci-
sion on “religious uses of funding or other forms of discrimination.”?
Justice Neil Gorsuch, on the other hand, was keen to make clear the
breadth of Trinity Lutheran’s holding, joining the opinion but for the foot-
note because “the general principles here do not permit discrimination
against religious exercise—whether on the playground or anywhere
else.”?

Three years later in Espinoza v. Montana Department of Revenue**
Justice Gorsuch’s concurrence proved prescient. In a 5-4 decision drawing
three concurrences and three dissents, the Court again struck down a state
constitutional no-aid provision.* Montana had adopted a school-choice
program that provided a tax credit to individuals who donated to a fund
that supported families sending their children to private schools, but it
barred any use of the tax-credit-based funding by religious schools.? Citing
Trinity Lutheran for the proposition that the Free Exercise Clause “protects
religious observers against unequal treatment’ and against ‘laws that
impose special disabilities on the basis of religious status,” the Court held

17.  Trinity Lutheran, 582 U.S. at 454, 467.

18. 1Id. at 466.

19. Id. at 458, 466 (quoting McDaniel v. Paty, 435 U.S. 618, 628 (1978) (plurality
opinion)).

20. Id. at 466 (“[T]he Department offers nothing more than Missouri’s policy pref-
erence for skating as far as possible from religious establishment concerns.”).

21. Id.

22. 1Id.at 465 n.3.

23. Id. at 470 (Gorsuch, J., concurring).

24. 140 S. Ct. 2246 (2020).

25. Id. at 2251, 2262-63.

26. Id.at 2251-52.
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that the Montana policy discriminated against the religious plaintiffs.’
Because Montana required that a school “divorce itself from any religious
control or affiliation” to receive aid, the state had engaged in “status-
based discrimination . .. subject to ‘the strictest scrutiny.”*® Montana
trotted out the same anti-establishment interest that Missouri attempted
in Trinity, and the Espinoza Court batted it down just as swiftly.* The Court
gave similarly short shrift to Montana’s interest in protecting religious
freedom by ensuring that taxpayers did not fund views that they opposed,
asserting that the program was not liberty-enhancing because it burdened
both religious organizations and religious persons.*

Most significantly, the Court rejected Montana’s asserted interest in
safeguarding public school funding. Montana’s program was “fatally
underinclusive” because it had itself established a system that diverted
public funding to private schools; the state could not then claim an inter-
est in preserving that same funding for traditional public schools.®! As
Chief Justice Roberts put it, “[O]nce a State decides to [subsidize private
education], it cannot disqualify some private schools solely because they
are religious.”?

Just two Terms later, the Court doubled down in Carson ex rel. O.C. v.
Makin.*® Maine authorized a program of tuition assistance for rural fami-
lies that excluded religious schools.** Unsurprisingly, the Court found that
the Maine program fell directly under Espinoza.™ Like Montana, Maine
had “disqualif[ied] some private schools’ from funding ‘solely because
they are religious,” so strict scrutiny applied.*® But rather than asserting
general anti-establishment interests as in the previous cases, Maine argued
that it sought to provide the “rough equivalent” of a public education, a
distinction sufficient for the First Circuit to distinguish Espinoza.’” Not so
for Chief Justice Roberts. Maine’s interest in providing the “rough equiva-
lent” of public education really meant an interest in depriving religious

27. 1d. at 2254 (quoting Trinity Lutheran, 582 U.S. at 458).

28. 1Id. at 2256-57 (quoting Trinity Lutheran, 582 U.S. at 463).

29. See id. at 2256 (“Status-based discrimination remains status based even if one of
its goals or effects is preventing religious organizations from putting aid to religious uses.”).

30. Seeid. at 2260-61 (“[W]e do not see how the no-aid provision promotes religious
freedom.”).

31. Id.

32. Id.

33. See 142S. Ct. 1987 (2022) (“But ‘itis clear that there is no “historic and substantial”
tradition against aiding [private religious] schools’ that is ‘comparable.”” (quoting Espinoza,
140 S. Ct. at 2259)).

34. Id. at 1993-94.

35. Id.at 1997.

36. Id. (internal quotation marks omitted) (quoting Espinoza, 140 S. Ct. at 2261).

37. 1d. at 1995 (internal quotation marks omitted) (quoting Carson ex rel. O.C. v.
Makin, 979 F.3d 21, 44 (1st Cir. 2020)).
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private schools from funding.*® Echoing Espinoza, Chief Justice Roberts
concluded that Maine’s mistake was providing funding for private schools
in the first place: If Maine wanted to keep public funding out of religious
schools, it had to keep public funding out of all private schools.*

B.  The Illimitable Antidiscrimination Principle

The thrust of these opinions is that a state unconstitutionally discrim-
inates against religion by making a public benefit generally available and
then withholding it from religious entities. The Court has nodded to two
possible limiting exceptions, but, so far, no asserted government interest
has satisfied “the strictest scrutiny.”*’

1. The Locke Exception. — In Trinity Lutheran and each of its progeny,
the state defendants analogized to Locke v. Davey, which upheld a scholar-
ship program that prohibited using state funds to pursue a degree in
theology."! While Locke itself stated its anti-establishment holding in rather
broad terms,*? the Court has progressively chipped away at it. By Carson,
the Court, drawing on Justice Gorsuch’s concurrence in Trinity Lutheran,
had distinguished Locke as standing for a “history and tradition” exception
to First Amendment antidiscrimination.*

Espinoza makes clear this is a narrow exception. In Espinoza, the Court
explained that no “historic and substantial” tradition could support
Montana’s interest in precluding religious schools from receiving aid
because “[i]n the founding era and the early 19th century” some state
governments funded denominational schools.* Never mind that more
than thirty states had adopted no-aid provisions by the second half of the

38. Seeid. at 1999 (“Saying that Maine offers a benefit limited to private secular edu-
cation is just another way of saying that Maine does not extend tuition assistance payments
to parents who choose to educate their children at religious schools.”).

39. Seeid. at 2000 (“Maine chose to allow some parents to direct state tuition payments
to private schools; that decision was not ‘forced upon’ it.” (quoting id. at 2014 (Sotomayor,
J., dissenting))).

40. See Trinity Lutheran Church of Columbia, Inc. v. Comer, 582 U.S. 449, 458-61
(2017) (describing types of laws which may be subject to “the strictest scrutiny” and summa-
rizing the relevant case law). Without an opinion in St. Isidore, it is unclear if Oklahoma’s
asserted interests survived such scrutiny.

41. 540 U.S. 712, 715 (2004); see also Carson, 142 S. Ct. at 2001-02; Espinoza, 140 S.
Ct. at 2257-59; Trinity Lutheran, 582 U.S. at 464.

42. See 540 U.S. at 725 (“Given the historic and substantial state interest at issue, we
therefore cannot conclude that the denial of funding for vocational religious instruction
alone is inherently constitutionally suspect.”).

43. Compare Carson, 142 S. Ct. at 1992 (“Locke’s reasoning expressly turned on what
it identified as the ‘historic and substantial state interest’ against using ‘taxpayer funds to
support church leaders.”” (quoting Locke, 540 U.S. at 722, 725)), with Trinity Lutheran, 582
U.S. at 470 (Gorsuch, J., concurring) (“If that case can be correct and distinguished, it seems
it might be only because of the opinion’s claim of a long tradition against the use of public
funds for training of the clergy ....”).

44. Espinoza, 140 S. Ct. at 2258.
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nineteenth century: “Such a development, of course, cannot by itself
establish an early American tradition.”*® Further, Chief Justice Roberts con-
cluded that the no-aid provisions “hardly evince[d] a tradition that should
inform our understanding of the Free Exercise Clause” because they were
tinged with anti-Catholic animus.*® This normative framing allows the
Justices to pick and choose what history they are willing to recognize as
“historic and substantial.” The Locke exception is thus highly manipulable
and evidently limited only to those exceptions that have an unbroken
chain of tradition from the Founding to today.*’

2. The Public School Exception. — The public school exception may
have more legs. The plaintiffs in Carson explicitly acknowledged the
exception at oral argument, conceding they could not argue for “a consti-
tutional right to a publicly funded religious education” because “Espinoza
said point blank a state need not subsidize private education.”*® Still,
Espinoza provided no rationale for why states that do not want to fund
religious schools can avoid the antidiscrimination principle by refusing to
fund private schools.” It could be that public education is a different sort
of public benefit and therefore does not trigger the antidiscrimination
principle in the same way that a reimbursement, tax credit, or scholarship
does. Or it could be that states have a sufficient interest in maintaining a
system of public schools to overcome strict scrutiny, but only if the state
does not undercut that interest by funding secular private schools.*

Neither rationale fits neatly with the First Amendment antidiscrim-
ination principle. The Court has evinced no desire to draw lines between
different state benefits that might trigger strict scrutiny. Justices Gorsuch
and Thomas specifically disavowed such an approach in their Trinity
Lutheran concurrence.” Moreover, funding traditional public schools to
indirectly benefit families can plausibly be described as a public benefit

45. Id. at 2259.

46. Id. (emphasis added).

47. Tronically, Chief Justice William Rehnquist’s discussion of history in Locke is only
about two paragraphs long. See Locke, 540 U.S. at 722-23. Chief Justice Roberts in Espinoza
is silent as to what history and tradition would qualify for the Locke exception, but the his-
torical analysis looks dramatically different in Espinoza than it did in Locke. Compare Espinoza
at 2258-59 (relying on legislative intent to reject certain examples of historical practice as
establishing a tradition), with Locke, 540 U.S. at 722-23 (relying on the plain text of early
state constitutional provisions in determining the historical tradition).

48. Transcript of Oral Argument at 44, Carson, 142 S. Ct. 1987 (No. 20-1088), 2021
WL 9526561 (emphasis added) [hereinafter Carson Transcript of Oral Argument].

49. See Espinoza, 140 S. Ct. at 2261-62.

50. Seeid. at 2261 (describing the state’s policy as underinclusive for providing funds
to private schools).

51. See Trinity Lutheran Church of Columbia, Inc. v. Comer, 582 U.S. 449, 470
(2017) (Gorsuch, J., concurring) (cautioning that the holding might be “mistakenly” limited
to “‘playground resurfacing’ cases” or cases involving “some other social good we find
sufficiently worthy” when “general principles . . . do not permit discrimination against reli-
gious exercise—whether on the playground or anywhere else” (quoting id. at 465 n.3
(majority opinion))).
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comparable to funding private school attendance. Maine ran into precisely
this problem in Carson, failing to adequately define a “rough equivalent’
of a public education.”” Without a clear articulation of some meaningful
difference between public and private education, public schooling looks
like any other public benefit subject to the antidiscrimination principle.

Applying the public school exception at the compelling interest stage
of strict scrutiny might be more appealing to the Court’s conservatives.
Doing so would not risk diluting strict scrutiny’s application to other
public benefits, avoiding the line-drawing problem. Still, state defendants
asserting public-education interests run into Carson’s underinclusivity
problem. Many states provide funding to private and religious schools for
things like busing or technology.’® Even assuming a state system gave 7o
tuition aid to private schools, providing these services would likely under-
cut the financial rationale in the face of the “strictest scrutiny” standard.

C. St Isidore: A Brief Respite From the Inevitable Tide

Whatever the doctrinal explanation, Chief Justice Roberts has been
emphatic that a state “may provide a strictly secular education in its public
schools.” And yet in St. Isidore v. Drummond, the Court granted certiorari
to consider “[w]hether a state violates the Free Exercise Clause by exclud-
ing privately run religious schools from the state’s charter school program
solely because the schools are religious.”® Tellingly, the question presented
failed to note that this is a public charter school program—Oklahoma’s
charter schools are fully integrated into the public school system and sub-
ject to virtually identical legal requirements.’® Moreover, the facts of St.
Isidore were different from the Trinity Lutheran line in at least one key
respect: Oklahoma had not already opened its public school funding to
private schools like the Carson and Espinoza states had.”” The case thus
directly questioned the vitality of the public school exception.

52.  Carson Transcript of Oral Argument, supra note 48, at 52. Indeed, Maine admitted
at oral argument that “the most significant and defining feature of a public education is that
itis a sectarian education that is religiously neutral.” Id.

53. See, e.g., 2023-2024 Funds for Equitable Services to Private Schools Report, N.Y.
State Educ. Dep’t, https://www.nysed.gov/ essa/2023-2024-funds-equitable-services-private-
schools-report [https://perma.cc/A9SJ-UY3R] (last updated Jan. 23, 2024).

54. Carson ex rel O.C. v. Makin, 142 S. Ct. 1987, 2000 (2022).

55. Brief for Petitioner St. Isidore, St. Isidore v. Drummond ex rel. OKkla., 145 S. Ct.
1381 (2025) (mem.) (per curiam) (No. 24-396), 2025 WL 762640.

56. St. Isidore Brief in Opposition, supra note 5, at 27-30.

57. See Carson, 142 S. Ct. at 1991 (“Just like the wide range of nonprofit organizations
eligible to receive playground resurfacing grants in Trinity Lutheran, a wide range of private
schools are eligible to receive Maine tuition assistance payments here.”); Espinoza v. Mont.
Dep’t of Revenue, 140 S. Ct. 2246, 2261 (2020) (asserting that the state program would cut
families off from “otherwise available benefits if they choose a religious private school rather
than a secular one, and for no other reason”).
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The Justices arrived at a dead-even split, by default upholding the safe
harbor established for states that do not fund private schools.”® Without a
vote count or an opinion, it is difficult to say what exactly happened in St.
Isidore. Given the Court’s treatment of the Locke exception in the past, it’s
unlikely to have played a role. That leaves only the public school exception
as a possible ground for the decision. Chief Justice Roberts, having created
the public school exception,™ is the Justice most likely to have joined the
liberal wing of the Court, and his questions at oral argument point to a
concern with maintaining a safe harbor for state systems that preserve
funding exclusively for public schools.®” Without a decision, however, the
public school exception remains unmoored from any compelling doctri-
nal explanation, making it almost certain the Court will face this question
again. To survive, the exception will require a stronger theoretical basis.

II. RACIAL EQUALITY, ANTIBALKANIZATION, AND THE ROBERTS COURT

Looking to Equal Protection Clause doctrine may help states define a
sufficiently compelling interest to justify certain religious classifications.
Over the last three decades, the Court’s affirmative action decisions have
shown a concern with the social cohesion and racial antagonism that
informs the sorts of interests that justify racial classifications or, at the least,
race consciousness.®® Dubbed “antibalkanization” by Professor Reva Siegel,
this approach to Equal Protection Clause jurisprudence has led the court
to strike a balance between “assur[ing] members of underrepresented
groups that they have an opportunity to participate, while doing so in ways
designed to reassure majority groups that their participation is not thereby
unjustly constrained.”®® Identified by Siegel as an alternative to the
prevailing anticlassification and antisubordination approaches to the Equal
Protection Clause, antibalkanization “holds that the goals of avoiding
racial conflict and eradicating racial inequality are not only compatible,
but that achieving the goal of eradicating racial inequality essentially
requires avoiding or minimizing race-based social conflict where possi-
ble.”® Antibalkanization sees the Court’s “overarching role” as “that of

58. See St. Isidore, 145 S. Ct. at 1381.

59. See supra section 1.B.

60. Transcript of Oral Argument at 15-16, St. Isidore, 145 S. Ct. 1381 (No. 24-394),
2025 WL 1270433 (describing the tuition and tax credits in the earlier cases as “discrete
state involvement” and stating “this does strike me as a... much more comprehensive
[state] involvement”).

61. See Samuel Weiss & Donald Kinder, Schuette and Antibalkanization, 26 Wm. &
Mary Bill Res. J. 693, 710-11 (2018) (noting prominent social cohesion and racial antago-
nism themes in the reasoning of the Court’s recent Equal Protection jurisprudence).

62. Siegel, supra note 14, at 1299.

63. David Simson, Hope Dies Last: The Progressive Potential and Regressive Reality
of the Antibalkanization Approach to Racial Equality, 30 Wm. & Mary Bill Rts. J. 613, 619
(2022). As Professor David Simson notes, there is ongoing debate about whether anti-
balkanization is an approach distinct from anticlassification and antisubordination or,
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drawing the complex doctrinal ‘boundary lines’ that allow the government
to address the ongoing problem of racial inequality while preventing the
government from creating counterproductive racial conflict and tension
while doing s0.”* As a result, antibalkanization most often calls for an
antidiscrimination principle that seeks to avoid entrenchment and divi-
sion along suspect class lines.% Similar entrenchment concerns arise in the
religious context, and antibalkanization could provide a coherent limita-
tion on First Amendment antidiscrimination doctrine. This Part distills the
core values of antibalkanization and argues that those values continue to
motivate the Court.

Beginning with his concurrence in Parents Involved v. Seattle Community
Schools, Justice Anthony Kennedy incorporated the antibalkanization per-
spective as an essential aspect of the Court’s racial equality cases.®® In an
opinion written by Chief Justice Roberts, the Court struck down two K-12
programs that used race-conscious means to achieve diverse student
bodies.®” Justice Kennedy’s concurrence criticized the Court for being
“inconsistent in both its approach and its implications with the history,
meaning, and reach of the Equal Protection Clause.”® Justice Kennedy
agreed that the programs were a facial classification subject to strict scru-
tiny and that the school districts had not provided sufficient evidence of
narrow tailoring.® But the majority’s “all-too-unyielding insistence that
race cannot be a factor” went too far.” Justice Kennedy recognized that
barring all government consideration of race would entrench racial divi-
sions and bar government from “recogniz[ing] and confront[ing] the
flaws and injustices that remain” in American society.”!

Eschewing the majority’s rigid anticlassification approach, Kennedy
asserted that school districts could use general, race-conscious means to
achieve race-conscious ends.”” Recognizing the reality of latent racial

instead, the byproduct of compromise between the two approaches. See id. at 618 n.14. For
the purposes of this Comment, this distinction is not essential: It suffices to understand
antibalkanization as an analytical philosophy centered around social cohesion that has, at
times, directed the Court’s treatment of suspect classifications.

64. Id. at 620 (quoting Regents of Univ. of Cal. v. Bakke, 438 U.S. 265, 318 (1978)).

65. Siegel, supra note 14, at 1300 (“Justices reasoning from an antibalkanization per-
spective understand that pervasive racial stratification can engender anomie and leave some
groups feeling like outsiders . .. .”).

66. See Parents Involved in Cmty. Schs. v. Seattle Sch. Dist. No. 1, 551 U.S. 701, 798
(2007) (Kennedy, J., concurring in partand concurring in the judgment) (“Those entrusted
with directing our public schools can . . . find a way to achieve the compelling interests they
face without resorting to widespread governmental allocation of benefits and burdens on
the basis of racial classifications.”).

67. Id. at 726 (majority opinion).

68. Id. at 782-83 (Kennedy, J., concurring).

69. Id. at 784-88.

70. Id. at 787.

71. Id.

72. 1d. at 788-89.
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disparities in American society meant that state and local education agen-
cies could “consider the racial makeup of schools and . . . adopt general
policies to encourage a diverse student body, one aspect of which is its
racial composition.”” So long as programs did not “reduce children to
racial chits,” “avoiding racial isolation” was a compelling interest.”

Justice Kennedy struck a similar tone, joined by the Court’s conserva-
tive wing, in Ricci v. DeStefano, a case involving a city employer that had
repealed its own qualification test on the basis that it had produced a dis-
parate racial impact.” For Justice Kennedy, it was no problem that the
employer had undertaken a race-conscious effort in designing a qualifica-
tion test that would “ensure broad racial participation.””® The statutory
violation occurred only after “the raw racial results [of the test] became
the predominant rationale for the City’s refusal to certify the results.””
Designing a program with racial effects in mind ensured racial inclusion;
discarding results because of their racial effects risked engendering racial
animus among applicants.”

In 2015, Justice Kennedy again incorporated the antibalkanization
perspective in a 7-2 majority opinion, this time joined by the Court’s liberal
wing.” In Texas Department of Housing & Community Affairs v. Inclusive
Communities Project, Inc. (ICP), the majority acknowledged the ongoing
racial stratification that existed in housing and confirmed the ongoing
viability of disparate claims under the Fair Housing Act (FHA) as a way of
addressing it.** Citing Parents Involved, the majority confirmed that
although “automatic or pervasive injection of race into public and private
transactions covered by the FHA has special dangers, it is also true that
race may be considered in certain circumstances and in a proper fashion.”®!
Speaking in antibalkanization terms, the majority warned against
“reduc[ing] homeowners to nothing more than their race” while con-
firming that “foster[ing] diversity and combat[ting] racial isolation” were
valid government interests.*

73. 1Id. at 788.

74. 1d. at 797-98.

75. 557 U.S. 557, 564-75 (2009).

76. Id. at 593.

77. Id.

78. See id. at 585 (“[O]nce that process has been established and employers have
made clear their selection criteria, they may not then invalidate the test results, thus upset-
ting an employee’s legitimate expectation not to be judged on the basis of race.”).

79. Tex. Dep’t of Hous. & Cmty. Affs. v. Inclusive Cmtys. Project, Inc., 576 U.S. 519,
524 (2015).

80. See id. at 528 (“De jure residential segregation by race was declared unconsti-
tutional almost a century ago, but its vestiges remain today, intertwined with the country’s
economic and social life.” (citing Buchanan v. Warley, 245 U.S. 60, 82 (1917))).

81. Id. at 545.

82. Id. at 545-46.
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Although Justice Kennedy has retired, the doctrines laid down in Ricci
and /CPremain good law, and, in that sense, his antibalkanization reason-
ing remains persuasive.*® More importantly, language in Students for Fair
Admissions v. President & Fellows of Harvard College (SIFFA) may indicate that
antibalkanization continues to motivate some members of the Court,
namely Chief Justice Roberts.** Indeed, much of the opinion’s qualms with
the universities’ affirmative action policies sound in the same racial essen-
tialism that concerned Justice Kennedy.® For Chief Justice Roberts, assign-
ing preferences on the basis of “race qua race” reduces individuals to a
racial category, mirroring Justice Kennedy’s concern in Parents Involved.*®
In a tone akin to Justice Kennedy’s, Chief Justice Roberts emphatically
asserted that universities must treat applicants as individuals.?” And Chief
Justice Roberts’s problem with the University’s stated interest in diversity
was not so much that diversity is not a valid governmental interest but that
the racial categories used to achieve that interest devolved into racial
essentialism.®®

What Chief Justice Roberts declined to say is important, too. The
majority opinion in SFFA did not explicitly overrule Grutter v. Bollinger or
Fisher v. University of Texas, the cases that had previously upheld but nar-
rowed race-conscious higher education admissions.* Indeed, the opinion

83. See, e.g., Tax Equity Now N.Y. LLC v. City of New York, 241 N.E.3d 103, 122 (N.Y.
2024) (relying on ICP for the proposition that “intentional conduct or a policy that has a
segregative disparate impact” violates the FHA because disparate impact liability is necessary
to address segregated housing patterns caused by covert stereotyping).

84. See Students for Fair Admissions, Inc. v. President & Fellows of Harvard Coll., 143
S. Ct. 2141, 2169-70 (2023) (faulting the affirmative action programs for granting “an
inherent benefitin . . . race for race’s sake” in a “zero-sum” environment that provides ben-
efits to “some applicants but not to others” and “necessarily advantages the former group
at the expense of the latter”).

85. Compare SFFA, 143 S. Ct. at 2167-68 (taking issue with the defendant universities’
use of “opaque racial categories” because “[i]tis far from evident . . . how assigning students
to these racial categories and making admissions decisions based on them furthers the edu-
cational benefits that the universities claim to pursue”), with Parents Involved in Cmty. Schs.
v. Seattle Sch. Dist. No. 1, 551 U.S. 701, 787 (2007) (Kennedy, J., concurring in part and
concurring in the judgment) (“[TThe school district does not explain how, in the context
of its diverse student population, a blunt distinction between ‘white’ and ‘non-white’
furthers these goals.”).

86. See SIFA, 143 S. Ct. at 2170 (describing such racial preferences as racial
stereotyping).

87. See id. at 2172 (“[A]t the heart of the Constitution’s guarantee of equal protec-
tion lies the simple command that the Government must treat citizens as individuals, not as
simply components of a racial, religious, sexual or national class.” (internal quotation marks
omitted) (quoting Miller v. Johnson, 515 U.S. 900, 911 (1995))).

88. See id. at 2170 (“We have time and again forcefully rejected the notion that gov-
ernment actors may intentionally allocate preference to those ‘who may have little in com-
mon with one another but the color of their skin.”” (quoting Shaw v. Reno, 509 U.S. 630,
647 (1993))).

89. See Fisher v. Univ. of Tex., 570 U.S. 297, 314-15 (2013) (“[F]or judicial review to
be meaningful, a university must [show] that its plan is narrowly tailored to achieve . . . the
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does not go so far as to say that no compelling interest could justify an
affirmative action program.” Were the decision motivated solely by anti-
classification theory, its holding could have been much broader, in line
with the concurrences.” Instead, Chief Justice Roberts is careful to note
that “nothing in this opinion should be construed as prohibiting universi-
ties from considering an applicant’s discussion of how race affected his or
her life.”%? This caveat fits within the antibalkanization framework, implic-
itly recognizing that students grow up in a racialized society and therefore
will have racialized experiences that universities may properly credit in the
admissions process.”” Combined with the retention of diversity as a poten-
tially compelling interest, this strikes some balance—however skewed
toward anticlassificationist sentiment—which allows universities to achieve
a certain racial integration while avoiding the Court’s perceived constitu-
tional sin of racial essentialism.

In any case, the point is not so much that antibalkanization is a con-
crete set of doctrines that has survived SFFA. Rather, the values of anti-
balkanization, as evidenced by Chief Justice Roberts’s discomfort with his
colleagues’ fulsome attack on affirmative action,” could plausibly endure
as a motivating factor in antidiscrimination law. Just as these values have
led the Court to place limitations on racial antidiscrimination doctrine,
they may also motivate limitations in the religious discrimination context.

benefits of a student body diversity that ‘encompasses a . . . broa[d] array of qualifications
and characteristics of which racial or ethnic origin is but a single though important
clement.’” (alteration in original) (quoting Regents of Univ. of Calif. v. Bakke, 483 U.S. 265,
315 (1978))); Grutter v. Bollinger, 539 U.S. 306, 343 (2003) (“[TThe Equal Protection
Clause does not prohibit the Law School’s narrowly tailored use of race in admissions deci-
sions to further a compelling interest in obtaining the educational benefits that flow from a
diverse student body.”).

90. SFFA, 143 S. Ct. at 2164-65 (2023).

91. In concurrence, Justice Thomas made a full-throated defense of a colorblind
interpretation of the Equal Protection Clause. See id. at 2176-85 (Thomas, J., concurring)
(writing separately “to offer an originalist defense of the colorblind Constitution; to explain
further the flaws of the Court’s Grutter jurisprudence; to clarify that all forms of discrim-
ination based on race—including so-called affirmative action—are prohibited under the
Constitution”). Justice Gorsuch attacked the very idea of racial statistics. See id. at 2210-11
(Gorsuch, J., concurring) (deriding the racial categories used by the defendant universities
as “rest[ing] on incoherent stereotypes” that “come from . . . [b]Jureaucrats™).

92. Id. at 2176 (majority opinion).

93. See Simson, supra note 63, at 628-29 (noting that “antibalkanization Justices are
clear about their conviction that American society has not yet reached” its goal of
“substantive equal opportunity” and center “ideas about how government racial equality
interventions cause people to relate to each other”); see also Parents Involved in Cmty. Schs.
v. Seattle Sch. Dist. No. 1, 551 U.S. 701, 787 (2007) (Kennedy, J., concurring in part and
concurring in the judgment) (“[O]ur tradition is to . . . recognize and confront the flaws
and injustices that remain . . . . The enduring hope is that race should not matter; the reality
is that too often it does.”).

94. Compare SFFA, 143 S. Ct. at 2164-66 (explaining how the Court’s decision follows
from the principles laid out in Grutter), with id. at 2207 (Thomas, J., concurring) (“The
Court’s opinion rightly makes clear that Grutteris, for all intents and purposes, overruled.”).
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III. ANTIBALKANIZATION’S RESONANCE IN S7. ISIDORE

This Part explains how antibalkanization values resonate in the free
exercise context. It argues that these values support the outcome in St.
Isidore and the vitality of the public school exception in future cases. St.
Isidore asked whether states must include private religious schools in their
system of public education.” Antibalkanization values counsel a resound-
ing no.

Antibalkanization supports an approach to antidiscrimination that
treats outright suspect classifications with strict scrutiny but allows compel-
ling interests that can be justified on social cohesion grounds.?® This logic
extends with equal force to the religious context. Religion, like race, has
been the locus of significant historic discrimination,”” and therefore direct
religious classifications merit the highest scrutiny.”® Yet, also like race, overt
government entanglement with religion risks entrenching existing divi-
sions along religious lines. That high risk supports the public school
exception articulated in Espinoza and Carson.

As a general matter, concerns over religion’s divisiveness have a long
historical pedigree, and the Founders, while seeking to ensure religious
freedom, were deeply concerned that religion would tear the fledgling
nation apart.” James Madison warned that the American public’s “zeal for
different opinions” would “divide[] mankind into parties, inflame[] them
with mutual animosity, and render[] them much more disposed to vex and
oppress each other.”!” Thomas Jefferson espoused deep concerns with
compelling public funding of religious endeavors, calling it “sinful and

95. See supra notes 3-11 and accompanying text.

96. See, e.g., Parents Involved, 551 U.S. at 787-88 (Kennedy, J., concurring in part and
concurring in the judgment) (agreeing with the plurality that strict scrutiny should apply to
the use of racial classifications but noting that “[t]he plurality opinion is too dismissive of
the legitimate interest government has in ensuring all people have equal opportunity
regardless of their race”); Simson, supra note 63, at 633 (noting that “[t]he initial doctrinal
consequence” of a racial classification is strict scrutiny but that such classifications can be
justified when the government’s “use of race . . . interrupts the [bias] cascade before it leads
to racial hostility and resentment”).

97. See, e.g., Engel v. Vitale, 370 U.S. 421, 432 (1962) (“Another purpose of the
Establishment Clause rested upon an awareness of the historical fact that governmentally
established religions and religious persecutions go hand in hand.”); Everson v. Bd. of Educ.,
330 U.S. 1, 8-14 (1947) (describing the religious persecution and discrimination which led
to the adoption of the Free Exercise and Establishment Clauses).

98. See, e.g., Church of Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520, 533
(1993) (applying strict scrutiny to a city ordinance claimed to limit religious expression
because “a law targeting religious beliefs as such is never permissible”).

99. See, e.g., Dennis C. Rasmussen, Fears of a Setting Sun 2-3, 6 (2021) (noting the
Founders’ concern that “religious diversity” would cause division and “prevent the people
from really being a people”).

100. The Federalist No. 10, at 79 (James Madison) (Clinton Rossiter ed., 1961).
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tyrannical.”'”" These fears are the same that motivate antibalkanization:
Too great an entanglement with religion would “destroy [the] moderation
and harmony” among America’s “several sects.”!??

In the public school context, this risk is at its highest because school-
ing involves the inculcation of moral and civic virtues.!” If states are
required to fund private religious schools as they do public schools, tax-
payers are compelled to fund training children in ideas that they may
vehemently oppose. Moreover, taxpayers are forced to subsidize religious
flight from traditional public schools.!”* As it stands today, parents are dis-
incentivized from placing their children in religious private schools
because doing so means they miss out on the subsidy provided by state-
funded public education.!” Requiring states to fund religious schools
removes this incentive structure and would lead many parents to enroll
their children in schools aligned with their religious preferences. The
result is a public school system stratified along religious lines, with tradi-
tional public schools drained of their religious diversity and a cadre of
denominational schools that fail to expose their students to alternative
viewpoints.

Secular education became a lodestar of American public schooling
precisely to mitigate these divisive effects. From the beginning, Thomas
Jefferson “opposed sectarian instruction at any level of public educa-

101. Comm. of the Va. Assembly, A Bill for Establishing Religious Freedom (1779),
reprinted by Nat’l Archives: Founders Online, https://founders.archives.gov/documents/
Jefferson/01-02-02-0132-0004-0082 [https://perma.cc/Y3QX-ZAH2].

102. James Madison, Memorial and Remonstrance Against Religious Assessments
(1785), reprinted by Nat'l Archives: Founders Online, https://founders.archives.gov/
documents/Madison/01-08-02-0163 [https://perma.cc/29S9-U8B2].

103. See Sch. Dist. v. Schempp, 374 U.S. 203, 307 (1963) (Goldberg, J., concurring)
(“[P]rescription of prayer and Bible reading in the public schools, during and as part of the
curricular day, involving young impressionable children whose school attendance is statu-
torily compelled, and utilizing the prestige, power, and influence of school[s] . . . must fall
within the interdiction of the First Amendment.”); Lee v. Weisman, 505 U.S. 577, 592 (1992)
(“As we have observed before, there are heightened concerns with protecting freedom of
conscience from subtle coercive pressure in the elementary and secondary public schools.”);
see also Noah Webster, On the Education of Youth in America, in A Collection of Essays and
Fugitiv. Writings on Moral, Historical, Political and Literary Subjects 1, 22 (1790)
(“Education, in a great measure, forms the moral characters of men, and morals are the
basis of government.”).

104. See Elizabeth Chu, James S. Liebman, Madeleine Sims & Tim Wang, Family Moves
and the Future of Public Education, 54 Colum. Hum. Rts. L. Rev. 469, 536-62 (2023)
(noting that the years after the COVID-19 pandemic saw the largest decline in public school
enrollment since the United States began collecting attendance statistics, in part because of
enrollment growth in homeschooling, private schooling, and other alternatives to tradi-
tional public schooling).

105. See Cole Claybourn, Private School vs. Public School, U.S. News (Aug. 19, 2025),
https://www.usnews.com/education/k12/articles/private-school-vs-public-school (on file
with the Columbia Law Review) (discussing the difference in cost between public, religious
private, and secular private schools).
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tion.”!% That is why Jefferson campaigned to establish a nonsectarian sys-
tem of public schooling in Virginia from before the Founding until his
death in 1826.'7 Following Jefferson’s lead, the vast majority of states, from
1818 to 1971, adopted some limitation on allowing public funds to go to
religious education.'® By the time the Fourteenth Amendment was
adopted, extending the Free Exercise Clause’s protections against the
states, twenty-three of the thirty-seven states had adopted some form of
prohibition on funding specifically in religious schools.!'” After the
Fourteenth Amendment was adopted, Congress itself required nonsec-
tarian public education as a condition of statehood for twelve states.'!

The Court has routinely credited that history and the risks of religious
anomie in its Establishment Clause jurisprudence.''! As Justice Stephen
Breyer putit, “The Religion Clauses were written in part to help avoid that
disunion.”!? “[S]ecular public school,” as Justice Frankfurter opined four
decades earlier, was designed to bolster the clauses as “the means of rec-
onciling freedom in general with religious freedom.”''* The schools were
to be free from religion, not out of religious animus, but because of “the
need of a democratic society to educate its children, insofar as the State
undertook to do so, in an atmosphere free from pressures in a realm in
which pressures are most resisted and where conflicts are most easily and
most bitterly engendered.”''* As Breyer recognized, with “well over 100

106.  Schempp, 374 U.S. at 235 n.4 (Brennan, J., concurring).

107. See John B. Boles, The Founder’s Secular Vision, Va. Mag. (Nov. 21, 2017),
https://uvamagazine.org/articles/the_founders_secular_vision [https://perma.cc/C35Y-
GCJ2] (discussing Jefferson’s vision of a secular University of Virginia); Thomas Jefferson,
Bill for Establishing Elementary Schools (1817), reprinted by Nat'l Archives: Founders
Online, https://founders.archives.gov/documents/Jefferson/03-12-02-0007 [https://
perma.cc/NQSE-Y4LG] (explaining that “[m]inisters of the gospel are excluded to avoid
jealousy from the other sects, were the public education committed to the ministers of a
particular one”).

108. See Brief for National Parents Union et al. as Amici Curiae in Support of
Respondent at 24-30, St. Isidore v. Drummond ex rel. Okla., 145 S. Ct. 1381 (2025) (mem.)
(per curiam) (Nos. 24-394, 24-396).

109. Seeid. app. at la-17a (charting a timeline of states’ prohibitions to public funding
of religious schools since the Founding).

110. Id. at 28-29.

111.  See, e.g., Schempp, 374 U.S. at 234 (Brennen, J., concurring) (“[T]he history which
our prior decisions have summoned to aid interpretation of the Establishment Clause per-
mits little doubt that its prohibition was designed comprehensively to prevent those official
involvements of religion which would tend to foster or discourage religious worship or
belief.”); Illinois ex rel. McCollum v. Bd. of Educ., 333 U.S. 203, 216 (1948) (“The sharp
confinement of the public schools to secular education was a recognition of the need of a
democratic society to educate its children . .. in an atmosphere free from pressures in a
realm in which pressures are most resisted and where conflicts are most easily and most
bitterly engendered.”).

112. Carson ex rel. O.C. v. Makin, 142 S. Ct. 1987, 2004-05 (2022) (Breyer, J.,
dissenting).

113.  McCollum, 333 U.S. at 216.

114. 1d.
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different religious groups” in the United States today, the “risk of reli-
giously based strife, conflict, and social division” has only grown.!'®

Religious entities’ favored status in general antidiscrimination law
exacerbates social division even further. Title VII already allows religious
entities to discriminate in hiring based on religion,''® and the Court’s
recent broadening of the “ministerial exception” suggests that religious
entities may freely discriminate along suspect class lines in the hiring and
firing of instructors teaching secular topics.!'” In the religious education
context, the teacher workforce may thus reflect religious schools’ prefer-
ences and prejudices, allowing religious schools to limit along suspect-class
lines both the beliefs and the types of people to which students are
exposed.!’® That portends suspect-class isolation in the very institutions
meant to develop citizens equipped to participate in a robust, pluralistic
society.

If significant social cohesion concerns are at play in the religious
schooling context, how might antibalkanization be applied in St. Isidore?
At the outset, antibalkanization could still vindicate the history of religious
discrimination by calling for the application of strict scrutiny on the basis
that the state relied on a religious classification, much as it did in Parents
Involved."” At the same time, treating social cohesion in public schooling
as a compelling interest provides a normatively coherent and historically
sound basis for upholding the public school exception already articulated

115.  Carson, 142 S. Ct. at 2005 (Breyer, J., dissenting).

116. See 42 U.S.C. §2000e-1(a) (2018) (“This subchapter shall not apply... to a
religious corporation, association, educational institution, or society with respect to the
employment of individuals of a particular religion to perform work connected with the
carrying on by such corporation, association, educational institution, or society of its
activities.”).

117.  See Our Lady of Guadalupe Sch. v. Morrissey-Berru, 140 S. Ct. 2049, 2069 (2020)
(“When a school with a religious mission entrusts a teacher with the responsibility of
educating and forming students in the faith, judicial intervention into disputes between the
school and the teacher threatens the school’s independence in a way that the First
Amendment does not allow.”). The ministerial exception exempts some religious organiza-
tions from certain government regulation under the First Amendment. See id. at 2060
(“Under this rule, courts are bound to stay out of employment disputes involving those
holding certain important positions with churches and other religious institutions.”);
Hosanna-Tabor Evangelical Lutheran Church & Sch. v. EEOC, 565 U.S. 171, 188 (2012)
(“[TThere is such a ministerial exception. The members of a religious group put their faith
in the hands of their ministers. Requiring a church to accept or retain an unwanted minister,
or punishing a church for failing to do so, intrudes upon more than a mere employment
decision.”).

118. See Our Lady of Guadalupe, 140 S. Ct. at 2076 (Sotomayor, J., dissenting) (“[T]he
Court absolves religious institutions of any animus completely irrelevant to their religious
beliefs or practices and all but forbids courts to inquire further about whether the employee
is in fact a leader of the religion.”).

119. Parents Involved in Cmty. Schs. v. Seattle Sch. Dist. No. 1,551 U.S. 701, 783 (2007)
(Kennedy, J., concurring in part and concurring in the judgment) (“These plans classify
individuals by race and allocate benefits and burdens on that basis; and as a result, they are
to be subjected to strict scrutiny.”).
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in Carson and Espinoza. This avoids the line-drawing problem emphasized
in Justice Gorsuch’s Trinity Lutheran concurrence because Justices moti-
vated by antibalkanization “differentiat[e] between government policies
that entrench and repair . . . inequality” and “assess[] the constitutionality
of government action by asking about the kind of polity it creates.”!®
Antibalkanization therefore looks to the nature of the public benefit only
in so far as restricting access to that benefit affects the polity.'*!

Whether Oklahoma’s charter schools are funded directly or through
contract, funding religious schools risks the divisive results described
above: taxpayers forced to fund a balkanized school system that limits the
ideas and individuals to which impressionable students are exposed.'?
Avoiding a public school system divided along religious lines is thus
precisely the sort of compelling government interest that the
antibalkanization view credits. And just as antibalkanization “permit[s]
and sometimes encourage[s] government to act in ways that promote
racial integration,” so too can it permit government to act to ensure
religious integration.'#

Vindicating this interest through an antibalkanization frame would
also preserve the holdings of the Trinity Lutheran line and can explain why
the asserted interests in those cases failed. Trinity Lutheran could not have
been justified by a compelling interest in social cohesion because there is
minimal risk of exacerbating religious divisions by subsidizing playgrounds
used by religious organizations.'** Carson and Espinoza could have asserted
those interests, and perhaps implicitly did, but, as Chief Justice Roberts
pointed out, their programs were fatally “underinclusive.”'® This is
because social cohesion interests apply with less force when the state has
already accepted some amount of balkanization by subsidizing private
education.

Oklahoma did not face this problem in St. Isidore because its charter
program is part and parcel of its public school system.'?* Oklahoma

120. See Siegel, supra note 14, at 1300-01.

121.  See id. at 1308 (“Vindicating equal protection in ways that promote social cohe-
sion—a sense of attachment shared by all in the community—entails practical, contextual
judgments attentive to the concerns of differently situated members of the polity.”).

122.  See supra text accompanying note 105.

123. See Siegel, supra note 14, at 1300.

124. See Trinity Lutheran Church of Columbia, Inc. v. Comer, 582 U.S. 449, 470
(2017) (Breyer, J., concurring in the judgment) (writing to “emphasize[] the particular
nature of the ‘public benefit’ here at issue”). This also accounts for concerns that religious
entities could be deprived of public benefits like emergency services. See id. at 471 (arguing
that there is “no significant difference” between this case and “‘cutting off church schools
from’ such ‘general government services as ordinary police and fire protection’” (quoting
Everson v. Bd. of Educ., 330 U.S. 1, 17-18 (1947))).

125.  See Espinoza v. Mont. Dep’t of Revenue, 140 S. Ct. 2246, 2261 (2020).

126. See St. Isidore Brief in Opposition, supra note 5, at 26 (noting that St. Isidore’s
“designation as a private school is fatal to its ability to obtain a public charter school spon-
sorship contract”).
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approves its charter schools’ curriculum, requires that the schools are
open to all students, and audits the public charter school funding just as
it does for traditional public schools.'*” Oklahoma’s program could thus
survive narrow tailoring because it requires charter schools to retain the
features of public schools which ensure a socially cohesive environment.

CONCLUSION

As Justice Kennedy putitin Parents Involved, the “[n]ation has a moral
and ethical obligation to fulfill its historic commitment to creating an
integrated society that ensures equal opportunity for all of its children.”'*
If the Founders and nearly two hundred years of American history are to
be believed, a school system divided along religious lines can only produce
social division and anomie. In St. Isidore—and the cases that will inevitably
bubble up in its wake—that is a result that antibalkanization cannot
tolerate.

127. 1d. at 26-29.
128. Parents Involved in Cmty. Schs. v. Seattle Sch. Dist. No. 1,551 U.S. 701, 797 (2007)
(Kennedy, J., concurring in part and concurring in the judgment).



