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MAKING SOCIAL SECURITY PROGRESSIVE

Manoj Viswanathan *

Social Security is funded by a regressive tax in which wages below
the wage cap ($160,200 in 2023) are taxed at a flat rate but wages above
the cap are taxed at zevo. To address this normative shortcoming and
make Social Security progressive, this Piece proposes eliminating the wage
cap and using the resulting additional revenue to fund a zero-rate Social
Security tax bracket analogous to the standard deduction of the federal
income lax.

IRS data show that these changes could fund an exemption of at
least $10,000, thereby saving low-wage taxpayers approximately $1,200.
By altering only the distribution of the tax burden, but not the total
revenue collected or Social Security benefits, these changes would also be
straightforward to implement.

These changes would be especially valuable for millions of
impoverished low-wage earners for whom the additional funds would
provide much-needed support, and for certain racial groups whose
decreased life expectancy reduces their total Social Security benefils.

INTRODUCTION

Social Security, the largest social safety-net program in the United
States,' is funded by a 12.4% flat tax on wages capped at $160,200. Because
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1. At more than $1 trillion annually, Social Security spending represents
approximately 5% of gross domestic product. CBO, The 2022 Long-Term Budget Outlook
7 (2022), https:/ /www.cbo.gov/system/files/2022-07/57971-LTBO.pdf [https://perma.cc/
7C7S-GK2M].

2. Contribution and Benefit Base, SSA, https://www.ssa.gov/oact/cola/cbb.html
[https://perma.cc/NY2B-LOBE] [hereinafter SSA, Contribution and Benefit Base] (last
visited Jan. 24, 2024). Social Security taxes are paid half by the employee and half by the
employer (6.2% each), but there is general agreement that the incidence of both portions
is borne by the employee. See CBO, Historical Effective Federal Tax Rates: 1979 to 2004, at
3 (2006), https://www.cbo.gov/sites/default/files/109th-congress-2005-2006/reports/
EffectiveTaxRates2006.pdf [https://perma.cc/RN7Z-6K4G] [hereinafter CBO, Effective
Federal Tax Rates] (“CBO assumes—as do most economists—that employers’ share of
payroll taxes is passed on to employees in the form of lower wages than would otherwise be
paid.”); Staff of Joint Comm. on Tax’n, 107th Cong., Overview of Present Law and Economic
Analysis Relating to Marginal Tax Rates and the President’s Individual Income Tax Rate
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earnings above this wage cap are exempt from tax, Social Security tax
collection is regressive, with low-wage taxpayers paying a higher average
tax rate on their wages relative to taxpayers with wages exceeding this
threshold.® This leads to peculiar outcomes: As salaries exceed the wage
cap, the Social Security tax rate decreases and approaches zero.*

To address this normative shortcoming, this Piece proposes
eliminating the wage cap and using the resulting additional revenue to
fund a zero-rate Social Security tax bracket analogous to the standard
deduction of the federal income tax. IRS data show that eliminating the
wage cap could fund an exemption of at least $10,000, thereby making
Social Security tax collection progressive across all wage earners. By
altering only the distribution of the tax burden but not the total revenue
collected or the Social Security benefits, these changes would also be
straightforward to implement. This benefit-neutral and revenue-neutral
change to Social Security would be especially valuable for the millions of
impoverished low-wage earners for whom the additional funds would
provide much-needed support and for certain racial groups whose
decreased life expectancy reduces their total Social Security benefits.”

Part I of this Piece provides an overview of Social Security. Part II
discusses Social Security’s regressivity and explains why Social Security tax
collection and benefit provision should both be progressive. Part III
discusses the proposal’s particulars, namely, eliminating the wage cap for
Social Security taxes and using the revenue generated to create a zero-rate
Social Security tax bracket.

I. SOCIAL SECURITY: AN OVERVIEW

The Social Security program was launched in 1935 in response to the
hardships caused by the Great Depression, with its best-known benefit

Proposals 47-48 (2001), https://www.jct.gov/getattachment/a67e5594-7702-4c34-b313-
b49cedbac79a/x-6-01-2078.pdf  [https://perma.cc/X]53-QH7W] (“[MJost  analysts
conclude that both the employee’s and employer’s share of the payroll tax is borne by the
employee and that therefore the marginal payroll tax rate would include both the
employee’s and employer’s share.”).

3. This usage of “regressive” refers to a tax system in which the average tax rate
decreases as the taxable base increases. See Manoj Viswanathan, Retheorizing Progressive
Taxation, 75 Tax L. Rev. 91, 100 (2021) (“[T]he most common definitions of progressive
taxation express tax burden as a percentage of some stated base . .. .”).

4. In 2023, taxpayers with $10 million and $160,200 of wages (the 2023 wage cap)
would both pay $19,865 in Social Security taxes (12.4% x $160,200 = $19,865). But the
taxpayer with $10 million of wages would pay a Social Security tax rate of 0.2% ($19,865 =+
$10 million = 0.2%), whereas the taxpayer with $160,200 of wages would pay a Social Security
tax rate of 12.4%.

5. See Ariel Jurow Kleiman, Impoverishment by Taxation, 170 U. Pa. L. Rev. 1451,
1462-64 (2022) (discussing how payment of taxes, including payroll taxes, pushes millions
of taxpayers further into poverty); infra section III.C.3.
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providing payments to retirees aged sixty-five and older.® Although the
program has evolved since its inception, several original features remain,
including compulsory participation, calculation of benefits as a function
of payments, and financing of benefits from payroll taxes levied on
employees and employers.” Today, Social Security provides monthly
benefits to about 66 million people, making annual payments in excess of
$1.2 trillion.®

Taxes on wages fund Social Security benefits.” Employers and employ-
ees together pay 12.4% of the first $160,200'? in salary, primarily to two
separate trust funds: Old-Age and Survivors Insurance (OASI) and
Disability Insurance (DI).!! OASI benefits retired workers and their
dependents; DI benefits disabled workers and their dependents.'?
Together, these two trust funds and their associated benefits comprise what
is colloquially known as Social Security.'® Although they are technically

6. Karen M. Tani, Welfare and Rights Before the Movement: Rights as a Language of
the State, 122 Yale L.J. 314, 325 (2012) (“The Social Security Act of 1935 [was] best known
for initiating a national system of old-age insurance ... .”). The Act also provided for
unemployment insurance, aid to dependent children, and state grants for certain medical
care. Historical Background and Development of Social Security, SSA,
https://www.ssa.gov/history/briefhistory3.html  [https://perma.cc/X3HB-D8SS]  (last
visited Jan. 24, 2024).

7. See Martha A. McSteen, Fifty Years of Social Security, Soc. Sec. Bull., Aug. 1985, at
36 (describing development of Social Security policy and administration between 1935 and
1985).

8. SSA, Summary: Actuarial Status of the Social Security Trust Funds 1-2 (2023),
https://www.ssa.gov/policy/trust-funds-summary.pdf  [https://perma.cc/Z9KA-MKRD]
[hereinafter SSA, Trust Funds Summary].

9. See infra note 14 and accompanying text; see also SSA, Annual Statistical
Supplement to the Social Security Bulletin, 2023, at 7 (2023), https://www.ssa.gov/
policy/docs/statcomps/supplement/2023/supplement23.pdf  [https://perma.cc/E2X8-
MHMZ] [hereinafter SSA, 2023 Annual Statistical Supplement]. Federal taxes on wages
have many names, including payroll taxes and employment taxes. See, e.g., Stephanie
Hunter McMahon, Employment Taxes in Crisis: In Practice, Enforcement, and Insolvency,
75 Tax Law. 187, 189 (2021) (using both terms interchangeably when discussing federal
taxes). This Piece uses the term “Social Security taxes” to refer to the wage tax revenue
funding the Old-Age, Survivors, and Disability Insurance (OASDI) trust fund.

10. SSA, 2023 Annual Statistical Supplement, supra note 9, at 8.

11. Id. at 7; see also Jonathan Barry Forman & Gordon D. Mackenzie, Optimal Rules
for Defined Contribution Plans: What Can We Learn From the U.S. and Australian Pension
Systems?, 66 Tax Law. 613, 617 (2013) (“The Social Security system includes two major
programs that provide monthly cash benefits to workers and their families.”). Most
economists (and the CBO) assume that employees bear the burden of the employer-paid
portion of OASDI contributions as well. See CBO, Effective Federal Tax Rates supra note 2,
at 3.

12. Forman & Mackenzie, supra note 11, at 617.

13. Id. Moreover, all wages are subject to a 2.9% tax (1.45% both for employers and
employees). 2023 Annual Statistical Supplement, supra note 9, at 8, 4.41 n.d. This tax
revenue goes into the Hospital Insurance (HI) trust fund, a core component of the
Medicare program. See id.; see also Bd. of Tr., Fed. Old-Age & Survivors Ins. & Fed. Disability
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separate entities, they are commonly presented as one fund for actuarial
purposes: the OASDI. !

Social Security differs from most other federal spending programs in
that payments for beneficiaries come from the OASDI trust fund, not the
federal government’s general funds.”” Congress is obligated to make
payments to beneficiaries and is precluded from using OASDI funds for
any other purpose.'® Social Security is thus protected from the
congressional scavenging to which general funds might be vulnerable.
Social Security taxes paid by current wage earners go directly into the trust
fund, and later to the current beneficiaries.!”

Benefit payments to retirees comprise the lion’s share of OASDI
payouts.'® These payouts are calculated by reference to average indexed
monthly earnings (AIME), an inflation-adjusted measure of a worker’s

Ins. Tr. Funds, The 2022 Annual Report of the Board of Trustees of the Federal Old-Age
and Survivors Insurance and Federal Disability Insurance Trust Funds, H.R. Doc. No. 117-
126, at 1 (2022) (“[Medicare] has two separate trust funds, the Hospital Insurance trust
fund (HI) and the Supplementary Medical Insurance trust fund (SMI).”).

14. Benjamin A. Templin, Social Security Reform: The Politics of the Payroll Tax, 32
Quinnipiac L. Rev. 1, 4 (2013). The SSA assumes transferability between the two trust funds
when determining long-term solvency for the combined OASDI trust fund. See, e.g., Bd. of
Tr., Fed. Old-Age & Survivors Ins. & Fed. Disability Ins. Tr. Funds, The 2023 Annual Report
of the Board of Trustees of the Federal Old-Age and Survivors Insurance and Federal
Disability Insurance Trust Funds 3 (2023), https://www.ssa.gov/OACT/TR/2023/
tr2023.pdf [https://perma.cc/X74M-WMLH] [hereinafter 2023 Annual Report] (“OASDI
cost is projected to exceed total income in 2023, and the dollar level of the hypothetical
combined trust fund reserves declines until reserves become depleted in 2034 ... .").

15. Bill Heniff Jr., Cong. Rsch. Serv., Basic Federal Budgeting Terminology 2 (2012),
https://www.budget.senate.gov/imo/media/doc/Basic%20Federal%20Budget%20Termin
ologyl.pdf [https://perma.cc/R4Y2-KU9T] (“Currently, there are three accounts
designated in law as off-budget: the Federal Old-Age and Survivors Insurance Trust Fund
(Social Security retirement), the Federal Disability Insurance Trust Fund (Social Security
disability), and the Postal Service Fund.”).

16. See 42 U.S.C. §401(h) (2018) (“Benefit payments required to be made . . . shall
be made only from the Federal Disability Insurance Trust Fund . .. [or] Federal Old-Age
and Survivors Insurance Trust Fund.”); What Are the Trust Funds?, SSA,
https://www.ssa.gov/news/ press/factsheets/WhatAreTheTrust.htm
[https://perma.cc/CU99-X729] (last visited Jan. 24, 2024) (“The only purposes for which
these trust funds can be used are to pay benefits and program administrative costs.”).

17. Regina T. Jefferson, Privatization: Not the Answer for Social Security Reform, 58
Wash. & Lee L. Rev. 1287, 1294 (2001) (“[T]he system immediately uses the contributions
of current workers to finance the benefits of current retirees.”). OASDI surpluses are loaned
to the federal government in exchange for bonds, which are then sold as needed to pay
beneficiaries. See Barry F. Huston, Cong. Rsch. Serv., RL33028, Social Security: The Trust
Funds 1, https://crsreports.congress.gov/product/pdf/RL/RL33028 [https://perma.cc/
3WPE-RRNY] (last updated May 16, 2023). See infra section III.C.2 for a discussion on the
long-term solvency of Social Security.

18. The 2022 payouts from OASI and DI were $1.088 trillion and $144 billion,
respectively. See SSA, Trust Funds Summary, supra note 8, at 2. Thus, more than 88%
($1.088 trillion + ($1.088 trillion + $144 billion) = 88.3%) of OASDI payments were for
retirement benefits.
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average income during the thirty-five years of their highest earnings.'” The
income credited for any given year is capped at the wage cap in place for
that year.? The SSA’s method of calculating a retiree’s monthly Social
Security benefit weights higher AIMEs proportionately less than lower
AIMEs.?! Even though a higher AIME always results in a higher total Social
Security benefit, the Social Security benefit as a percentage of AIME
decreases as AIME increases. Thus, Social Security benefits (in contrast to
Social Security taxes collected) are progressive, with monthly benefits as a
percentage of AIME decreasing as wages increase.??

Although Social Security benefits are progressive (with respect to
AIME) for beneficiaries, this is not sufficient to ensure progressivity of the
Social Security program in the aggregate. The following Part describes
how Social Security is markedly more regressive if assessed by income and
explains how progressivity of benefits is not sufficient to counteract the
regressivity of Social Security tax collection.

II. THE REGRESSIVITY OF SOCIAL SECURITY TAXES

A.  Social Security Tax Collection

Taxpayers with wages above the Social Security wage cap pay a lower
average Social Security tax rate than taxpayers with earnings below the
wage cap.” Because wages above the cap are exempt from tax (that is,
there is a zero marginal Social Security tax rate imposed on wages above
the cap), the average Social Security tax rate imposed on these earners will

19. See SSA, Annual Statistical Supplement to the Social Security Bulletin, 2021, at 11
(2021), https://www.ssa.gov/policy/docs/statcomps/supplement/2021/
supplement21.pdf [https://perma.cc/29AL-UITC]. If a retiree has fewer than thirty-five
years of earnings, years with zero earnings are added to the calculation. Id.

20. See SSA, Contribution and Benefit Base, supra note 2; see also Benefit Calculation
Examples for Workers Retiring in 2024, SSA, https://www.ssa.gov/oact/ProgData/
retirebenefitl.html [https://perma.cc/KB53-UTZN] (last visited Nov. 2, 2023).

21. Assuming normal retirement age, a retiree’s monthly benefit (known as their
primary insurance amount or PIA) is calculated by adding the following three values: 90%
of AIME up to a first threshold (known as the first bend point), 32% of AIME between the
first and second bend point, and 15% of AIME greater than the second bend point. See
Primary Insurance Account, SSA, https://www.ssa.gov/oact/cola/piaformula.html
[https://perma.cc/JC3S-Y952] (last visited Nov. 2, 2023). In 2024, the first and second bend
points are $1,174 and $7,078, respectively. Id. Retiring earlier reduces the monthly benefit;
retiring later increases the monthly benefit. Early or Late Retirement?, SSA,
https://www.ssa.gov/oact/quickcalc/early_late.html [https://perma.cc/BN6R-6ZVL] (last
visited Nov. 2, 2023).

22. A worker with the maximum creditable earnings retiring in 2020 at the normal
retirement age of sixty-six will obtain approximately $3,600 a month in 2024. Workers with
Maximum-Taxable FEarnings, SSA, https://www.ssa.gov/oact/cola/examplemax.html
[https://perma.cc/H7CS-X9SK] (last visited Nov. 2, 2023). Benefits are indexed annually
for inflation. Cost-of-Living Adjustments, SSA, https://www.ssa.gov/oact/cola/
colaseries.html [https://perma.cc/7YF4YESP] (last visited Jan. 24, 2024).

23. See supra note 3 and accompanying text.
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necessarily be less than the average rate imposed on earners with wages
below the cap. A lawyer earning a salary of $300,000 is taxed at
approximately half the rate of a nurse earning $100,000,%* while a college
football coach earning $10 million pays a social security tax rate of
approximately 0%.%° Even though the lawyer and the football coach have
the same Social Security tax liability as measured in total dollars—
$19,865—this fixed liability represents a decreasing percentage of wages
as wages increase.

Progressivity assessments of Social Security often use wages as both the
taxable base and the distributional yardstick by which the tax burden is
compared.? Because the tax burden (expressed as a percent of wages)
decreases as wages increase beyond the wage cap, Social Security taxes can
be considered regressive. This analysis compares taxpayers using wages,
but if regressivity were measured with reference to income, the
distributional shortcomings of Social Security tax collection become even
more pronounced and Social Security taxes would be significantly more
regressive. Because high-wage earners also tend to have other sources of
income, such as capital gains and other returns from investment, the
percentage of income paid in Social Security taxes for these high-wage
earners is generally much lower than the percentage of wages.?” For low-
wage earners, wages and total income are essentially identical.?®

24. The lawyer in this example would owe $19,865 (12.4% x $160,200 = $19,865) in
social security taxes on their $300,000 salary, for an effective tax rate of 6.6% ($19,865 +
$300,000 = 6.6%). The nurse, on the other hand, would owe $12,400 (12.4% x $100,000 =
$12,400), for an effective tax rate of 12.4% ($12,400 = $100,000 = 12.4%).

25. $19,865 + $10 million = 0.2%.

26. See, e.g., Andrew G. Biggs, Mark Sarney & Christopher R. Tamborini, A
Progressivity Index for Social Security 1 (2009), https://www.ssa.gov/policy/docs/
issuepapers/ip2009-01.pdf [https://perma.cc/N95Y-CBL9] (“The progressivity index
compares the distribution of the present value of lifetime benefits to the distribution of the
present value of lifetime taxes.”).

27. CBO, The Distribution of Household Income, 2018, at 7 (2021),
https:/ /www.cbo.gov/system/files/2021-08/57061-Distribution-Household-Income.pdf
[https://perma.cc/P5SWR-UFPF] [hereinafter CBO, Distribution of Household Income].
Using a progressivity base different from the base for which tax burdens are collected is not
uncommon. Soda taxes and sales taxes, for instance, though nominally flat, are routinely
described as regressive when assessed using income (rather than ounces of soda or amount
purchased) as the progressivity base. See, e.g., Katherine Pratt, A Constructive Critique of
Public Health Arguments for Antiobesity Soda Taxes and Food Taxes, 87 Tul. L. Rev. 73,
122-23 (2012) (“Soda tax and food tax proposals raise distributional concerns because such
taxes would be regressive, meaning that the taxes would constitute a higher percentage of a
poor person’s income than a wealthy person’s income.”); Robert H. Gleason, Comment,
Reevaluating the California Sales Tax: Exemptions, Equity, Effectiveness, and the Need for
a Broader Base, 33 San Diego L. Rev. 1681, 1714 (1996) (“The most common criticism
[of] ... asales tax [is that it] is regressive, that is, it bears more heavily on poorer taxpayers
because the overall rate of taxation increases less rapidly than the increase in tax base (here,
income) ....”).

28. See CBO, Distribution of Household Income, supra note 27, at 7.
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Thus, to the extent income (as opposed to wages) is a better measure
of a taxpayer’s ability to pay and therefore a better metric by which to assess
progressivity, the current Social Security tax rate structure is even more
regressive than generally considered. If the lawyer from the preceding
example has $100,000 in capital gains, for instance, the Social Security tax
rate as a percent of income drops from 6.6% to 5.0%.%

B.  Social Security Benefils

Social Security’s benefit formula, as described in Part I, credits the
first dollars of a worker’s earnings at a much higher percentage than their
last dollar and is therefore progressive with respect to AIME. In other
words, a retiree with double the credited lifetime earnings will not
necessarily receive double the Social Security benefit. For example, using
numbers from 2022, a retiree whose AIME is $1,000 receives a monthly
benefit of $900;* a retiree with an AIME of $2,000 receives a monthly
benefit of only $1,234.*' Although AIME has doubled, retirement benefits
have only increased by 37%.

The progressive nature of Social Security benefits mitigates the regres-
sivity of Social Security tax collection.? But there is not scholarly consensus
on whether the progressivity of the payout structure is sufficient to coun-
teract the regressivity of the rest of the program.* For any individual

29. If the lawyer has capital gains of $100,000, they have $400,000 of gross income
($300,000 in wages and $100,000 in capital gains). Thus, Social Security tax liability as a
percentage of gross income is 5.0% ($19,865 + $400,000 = 5.0%). See also supra note 24
(calculating the lawyer’s effective tax liability for a gross income of $300,000).

30. The monthly earnings that a retiree can expect to receive after normal U.S. retirement
age is called the Primary Insurance Amount (PIA). See Bd. of Trs., Fed. Old-Age & Survivors Ins.
& Fed. Disability Ins. Tr. Funds, The 2022 Annual Report of the Board of Trustees of the Federal
Old-Age and Survivors Insurance and Federal Disability Insurance Trust Funds 248 (2022),
https:/ /www.ssa.gov/oact/tr/2022/tr2022.pdf [https://perma.cc/D5L7YUD3] [hereinafter
2022 Annual Report]. “The PIA is equal to the sum of 90 percent of AIME up to the first bend
point, plus 32 percent of AIME above the first bend point up to the second bend point, plus 15
percent of AIME in excess of the second bend point.” Id.; see also supra note 21. The SSA has
determined that the first bend point for calculating PIA in 2022 was $1,024 and the second bend
pointwas $6,175. 2022 Annual Report, supra, at 122. Therefore, a retiree whose AIME was $1,000
in 2022 would have their PIA calculated at the 90% factor entirely because it is under the first
bend point, $1,024. Hence, (90% x $1,000) = $900.

31. (90% x $1,024) + (32% x ($2,000 - $1,024)) = $1,234. See supra note 30 for
guidance on the variables used to calculate this PIA.

32. See Jonathan Barry Forman, Promoting Fairness in the Social Security Retirement
Program: Partial Integration and a Credit for Dual-Earner Couples, 45 Tax Law. 915, 935
(1992) (“Thus, unlike the rather regressive social security retirement taxes, the social
security benefit structure is quite progressive.”); Regina T. Jefferson, “Let Them Eat Cake”:
Examining United States Retirement Savings Policy Through the Lens of International
Human Rights Principles, 31 Harv. Hum. Rts. J. 63, 105 n.302 (2018) (“It has been argued
that the regressive effect of the tax is offset by the progressive effect of the benefit.”).

33. See Kathryn L. Moore, Redistribution Under the Current Social Security System,
61 U. Pitt. L. Rev. 955, 965 (2000) (“A few commentators . . . suggest that the progressive
benefit formula is not sufficient to offset the adverse effect of lower life expectancy.”).
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retiree, there is no guarantee that the retiree will obtain the benefits for
which they have contributed. A worker who dies the day after retiring may
have paid into the Social Security program over the course of their entire
working life but will receive zero benefits. Because low-wage earners gen-
erally have shorter lifespans, the progressivity of the Social Security payout
structure (which is a lifetime benefit) is muted by the shorter payout sched-
ule for low-wage earners.**

Discrepancies in life expectancy also disproportionately affect certain
racial minorities. According to a recent report by the NIH, the life
expectancy for Black Americans and American Indians is approximately
four years and six years lower, respectively, than the seventy-nine-year life
expectancy for white Americans.”® Given that full Social Security
retirement benefits are available only at age sixty-seven, Black and
American Indian retirees with full benefits would receive only seventy
percent and fifty-one percent of the retirement benefits of white retirees,
respectively.® Changing the distribution of Social Security tax collection
would not alter these discrepancies in benefit payments. But since these
racial groups generally earn less than white workers,”” decreasing the
regressivity of Social Security tax collection would reduce the price that
these racial groups pay for these truncated benefits.

Focusing on the progressivity of Social Security benefits thus masks
the normative shortcomings of the program as a whole. Progressivity
should be a feature not only of payouts but also of Social Security tax
collection. The following Part discusses how removing the existing wage
cap and creating a zero-rate Social Security tax bracket would accomplish
that goal.

III. REMOVING THE SOCIAL SECURITY WAGE CAP TO FUND A ZERO-RATE
BRACKET

This Piece proposes removing the wage cap on Social Security taxes
and using the additional revenue to create a zero-rate bracket for wages

34. See Raj Chetty, Michael Stepner, Sarah Abraham, Shelby Lin, Benjamin Scuderi,
Nicholas Turner, Augustin Bergeron & David Cutler, The Association Between Income and
Life Expectancy in the United States, 2001-2014, 315 JAMA 1750, 1753 (2016) (finding the
gap in life expectancy between the richest and poorest 1% of men and women to be 14.6
years and 10.1 years, respectively).

35. Press Release, Life Expectancy in the U.S. Increased Between 2000-2019, but
Widespread Gaps Among Racial and FEthnic Groups Exist, NIH (June 16, 2022),
https:/ /www.nih.gov/news-events/news-releases/ life-expectancy-us-increased-between-2000-
2019-widespread-gaps-among-racial-ethnic-groups-exist [https://perma.cc/KF79-DQBF].

36. The life expectancy for Asian and Latino populations, however, was 85.7 years and
82.2 years, respectively. Id.

37. Off. of Fed. Cont. Compliance Programs, Earnings Disparities by Race and
Ethnicity, DOL (July 2020), https://www.dol.gov/agencies/ofccp/about/data/earnings/
race-and-ethnicity [https://perma.cc/9GQD-2Y77] (finding that Black and American
Indian workers earn $0.76 and $0.77 per dollar earned by white workers).
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earned. Both wage earners and employers would pay Social Security taxes
on all wages paid, not just wages below the wage cap. This exemption
would function similarly to how the existing standard deduction currently
operates for the federal income tax. Using IRS data, this Piece calculates
that the resulting additional revenue raised would fund a zero-rate bracket
excluding at least the first $10,000 of wages from Social Security taxes for
all earners.* Taxpayers with more than $10,000 of wages would receive an
approximately $1,200 benefit.* Taxpayers with less than $10,000 of wages
would pay no Social Security taxes.

Eliminating the wage cap and creating a zero-rate bracket transforms
Social Security tax collection from regressive to progressive.* By giving all
workers some amount of wages that are exempt from tax, the average
Social Security tax rate will start at 0% and approach 12.4%, rather than
start at 12.4% and approach 0%.*' Under the existing system, even if the
progressivity of Social Security benefit payments mitigates the regressivity
of collection, the uncertainty over whether any specific taxpayer will
actually receive the benefits for which they have paid means that
progressivity is not assured for all taxpayers. As a normative matter, this
Piece asserts that Social Security tax collection and benefit provision
should both be progressive, rather than just the latter.

Notably, the Social Security benefits that each worker obtains would
not change. By explicitly connecting the size of the zero-rate bracket to the
revenue raised from eliminating the wage cap, there is no risk that the
proposal will jeopardize existing payment obligations to retirees. Wage
earners would continue to receive credit based on their AIME, which
would continue to be limited by the wage cap (adjusted for inflation) in
place for that year. Rather than changing Social Security benefits, the
proposal changes the distribution of the Social Security tax burden by
shifting payments from low-wage earners to high-wage earners. By keeping
elements of Social Security other than tax collection constant, this
proposal would be administratively straightforward to implement.

38. See infra notes 52-56 and accompanying text.

39. Exempting $10,000 of wages from Social Security taxes would save taxpayers $1,240
(12.4% x $10,000 = $1,240).

40. See Bruce Jacobs, A Proposed Flexible Personal Exemption for the Federal Income
Tax, 18 Stan. L. Rev. 1162, 1164 (1966) (“An exemption increases the rate of progression of
the tax rate scale by creating a new first bracket with a zero tax rate. ... [A] proportional
system ... becomes progressive through the addition of an exemption....”). These
determinations of “progressive” and “regressive” are made with respect to wages.

41. Using the proposed exemption of $10,000 and eliminating the wage cap, taxpayers
with wages of $10,000, $20,000, $200,000, and $1 million would pay rates of 0%, 6.2%, 11.8%,
and 12.3%, respectively. Under the existing regime, these same taxpayers would pay rates of
12.4%, 12.4%, 9.9%, and 2.0%, respectively.
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A.  Implementation

To create the zero-rate bracket, the IRS would use the additional
Social Security taxes collected over the course of the taxable year to pay
for an exemption for taxpayers’ wages from that tax year. Employers
currently remit employment taxes to the IRS every quarter, with all
employment taxes for the previous year generally filed by January 31
following the close of that taxable year.*? Thus, the revenue available to
create the zero-rate bracket for that taxable year will be known prior to
processing taxpayers’ income tax returns for that year.

The income tax filings currently submitted by taxpayers already
include all the information needed to implement the zero-rate bracket.
Taxpayers’ wages are reported on line la of Form 1040 and are also
documented on the Form W-2 sent by each employer to the IRS.*
Taxpayers would, upon filing their income tax return, obtain a refund for
the Social Security taxes previously levied on wages within the exemption
amount. Assuming an exemption amount of $10,000, workers with wages
of $50,000 and $5,000 would receive Social Security tax refunds of
approximately $1,200 and $600, respectively.**

Because the zero-rate bracket is intended to be revenue neutral, there
will be a time lag between collecting the tax revenues needed to fund the
zero-rate bracket and determining the zero-rate bracket’s exact size. That
is, the size of the zero-rate bracket will be known only after the additional
revenue generated from lifting the wage cap is known. The IRS, using its
internal models, could reasonably approximate the zero-rate bracket’s size
and release preliminary estimates as desired. Although precision would
decline, giving workers real-time increases to their paychecks might be
better than requiring workers to file before obtaining the benefit.
Alternatively, the zero-rate bracket could start the year following the
elimination of the cap: By using tax revenue from year one to fund the
zero-rate bracket in year two, the IRS could release the exact size of the
zero-rate bracket well before the end of the taxable year.

Eliminating the wage cap would improve certain aspects of tax
administration. The current system can result in an overcollection of
Social Security taxes for an employee with multiple employers if the
employee’s aggregate wages exceed the wage cap.” Because the proposal
subjects allwages to Social Security tax and confers the benefits of the zero-

42. Employment Tax Due Dates, IRS, https://www.irs.gov/businesses/small-
businesses-self-employed/employment-tax-due-dates [https://perma.cc/JABW-7K37] (last
updated Oct. 23, 2023).

43. See IRS, Form 1040 (2022), https://www.irs.gov/pub/irs-pdf/f1040.pdf
[https://perma.cc/B3JR-33SF]; IRS, Form W-2 (2023), https://www.irs.gov/pub/irs-pdf/
fw2.pdf [https://perma.cc/L7]JZ-D7F5].

44. 12.4% of $10,000 is $1,240, and 12.4% of $5,000 is $620.

45. See Treas. Reg. §31.6413(a)-1 (2024) (discussing employer repayment and
reimbursement of taxes erroneously collected from employees).
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rate bracket only upon filing, each employer’s Social Security tax
obligations would be independent of the obligations of other employers.
Additionally, employers would no longer need to adjust withholding rates
during the tax year at the moment their employees’ wages exceed the cap.

B. Estimates of Revenue Generated and Size of the Exemption

Using publicly available IRS data, it is possible to estimate the revenue
generated from eliminating the wage cap and approximate the size of the
wage exemption that the additional revenue could fund.* In 2018, for
example, $885 billion of Social Security taxes were collected, which
represented taxation of 83% of total wages.*” Eliminating the wage cap
would thus result in approximately $181 billion with which to create a zero-
rate bracket.” That same year there were approximately 145 million wage
earners,” meaning that eliminating the wage cap in 2018 could have
funded a zero-rate bracket of at least $10,000 across all wage earners,” with
taxpayers earning wages of $10,000 or more saving approximately $1,200.%!

IRS data for the years following 2018 are limited, but by making
reasonable assumptions, the size of the zero-rate bracket can be estimated
for additional years. Table 1 provides estimates of the zero-rate bracket for
2019, 2021, and 2022—years for which the data are less complete.>

46. Eliminating the wage cap would subject all wages to Social Security taxes but would
(as is currently done) still exempt other forms of income, such as capital gain.

47. 2022 Annual Report, supra note 30, at 49, 148.

48. If 100% (instead of just 83%) of wages were taxed, total Social Security tax revenue
would increase by 100% divided by 83%, to $1.066 trillion (100% + 83% x $885 billion =
$1.066 trillion). Thus, the additional Social Security tax revenue generated by taxing 100%
of wages equals $1.066 trillion minus $885 billion = $181 billion. This assumes minimal
behavioral changes from eliminating the wage cap. See infra section III.C.1.

49. IRS, 2008-2018 Form W-2 Tabulations tbl.3.A, https://www.irs.gov/statistics/soi-
tax-stats-individual-information-return-form-w2-statistics [https://perma.cc/U7TWM-YBQZ]
[hereinafter IRS, Form W-2 Tabulations] (last updated Feb. 15, 2024).

50. $181 billion + 145 million wage earners = $1,250 per wage earner. This $1,250 for
each wage earner could exempt approximately $10,100 of wages per wage earner ($1,250 +
12.4% ~ $10,100).

51. In 2018, there were approximately twenty-two million taxpayers with wages less
than $10,000, which means that the size of the zero-rate exemption could likely increase
since not all wage earners would utilize their pro rata share. See IRS, Form W-2 Tabulations,
supra note 49, at tbl.3.A.

52. Table 1 uses the OASDI estimated (rather than actual) taxable ratio for 2022 and
assumes an annual increase in wage earners of 2% after 2018.
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TABLE 1. ESTIMATED ZERO-RATE WAGE TAX BRACKET FUNDED BY
ELIMINATING THE SOCIAL SECURITY WAGE CAP

Additional Social
Social Security
Security Taxes
Total Social Revenue if = Number of Saved per Zero-Rate
Security Tax No Wage Wage Wage Bracket
Taxable = Contributions Cap Earners Earner Size

Year Ratio® (Billions)?* (Billions)*® = (Millions)®® = (Dollars)®”  (Dollars)®®

2015 82.6% 794.9 167.4 144.1 1,162 9,371

53. The taxable ratio is the percentage of all wages that is subject to Social Security
taxes. See 2023 Annual Report, supra note 14, at 149; 2022 Annual Report, supra note 30,
at 148; Bd. of Trs., Fed. Old-Age & Survivors Ins. & Fed. Disability Ins. Tr. Funds, The 2021
Annual Report of the Board of Trustees of the Federal Old-Age and Survivors Insurance and
Federal Disability Insurance Trust Funds 150 (2021), https://www.ssa.gov/oact/tr/
2021/tr2021.pdf [https://perma.cc/46LX-S8QHB]; Bd. of Trs., Fed. Old-Age & Survivors
Ins. & Fed. Disability Ins. Tr. Funds, The 2020 Annual Report of the Board of Trustees of
the Federal Old-Age and Survivors Insurance and Federal Disability Insurance Trust Funds
146  (2020), https://www.ssa.gov/oact/tr/2020/tr2020.pdf [https://perma.cc/BK57-
VASR]; Bd. of Trs., Fed. Old-Age & Survivors Ins. & Fed. Disability Ins. Tr. Funds, The 2019
Annual Report of the Board of Trustees of the Federal Old-Age and Survivors Insurance and
Federal Disability Insurance Trust Funds 143 (2019), https://www.ssa.gov/oact/tr/2019/
tr2019.pdf [https://perma.cc/3DRG-OURG]; Bd. of Trs., Fed. Old-Age & Survivors Ins. &
Fed. Disability Ins. Tr. Funds, The 2018 Annual Report of the Board of Trustees of the
Federal Old-Age and Survivors Insurance and Federal Disability Insurance Trust Funds 144
(2018), https://www.ssa.gov/oact/tr/2018/tr2018.pdf [https://perma.cc/7LLE-35V8];
Bd. of Trs., Fed. Old-Age & Survivors Ins. & Fed. Disability Ins. Tr. Funds, The 2017 Annual
Report of the Board of Trustees of the Federal Old-Age and Survivors Insurance and Federal
Disability Insurance Trust Funds 144 (2017), https://www.ssa.gov/oact/tr/2017/tr2017.pdf
[https://perma.cc/352M-YZTR].

54. See 2023 Report, supra note 14, at 168 tbl.VI.A3.

55. Additional Social Security tax revenue = total Social Security tax contributions +
taxable ratio - total Social Security tax contributions. See supra note 48.

56. IRS, Form W-2 Tabulations, supra note 49, at tbl.3.A; see also Erica York, Summary
of the Latest Federal Income Tax Data, 2022 Update, Tax Found. (Jan. 20, 2022),
https://taxfoundation.org/data/all/federal /summary-latest-federal-income-tax-data-2022-
update [https://perma.cc/ 7L3W-QINA]; Erica York, Summary of the Latest Federal
Income Tax Data, 2023 Update, Tax Found. (Jan. 26, 2023), https://taxfoundation.org/
data/all/federal/summary-latest-federal-income-tax-data-2023-update [https://perma.cc/
TY7G-2XVB]; Erica York, Summary of the Latest Federal Income Tax Data, 2024 Update,
Tax Found. (Mar. 13, 2024), https://taxfoundation.org/data/all/federal/latest-federal-
income-tax-data-2024 [https://perma.cc/5ZGP-GHLV]; Internal Revenue Serv., Data Book
2022, at 6 tbl.3 (2023), https://www.irs.gov/pub/irs-pdf/p55b.pdf [https://perma.cc/
9TRT-W328].

57. Social Security taxes saved per wage earner = additional Social Security tax revenue
+ number of wage earners. For an example calculation, see supra note 50.

58. Zero-rate bracket size = the Social Security taxes saved per wage earner + the Social
Security tax rate of 12.4%.
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2016 82.7% 836.2 174.9 144.2 1,213 9,783
2017 83.2% 873.6 176.4 145.8 1,210 9,757
2018 83.0% 885.1 181.3 144.6 1,254 10,111
2019 83.0% 944.5 193.5 148.2 1,305 10,527
2020 82.4% 1,001.3 213.9 157.5 1,358 10,951
2021 81.0% 980.6 230.0 153.6 1,497 12,077
2022 82.3% 1,106.6 238.0 160.6 1,482 11,951

The years following the onset of the COVID-19 pandemic resulted in
a significant decrease in the taxable ratio, with the percent of wages below
the wage cap falling from 82.2% to 81% between 2020 and 2021. Because
the pandemic increased wage inequality, more wages were earned by
taxpayers exceeding the wage cap relative to taxpayers below the cap. If
the wage cap would have been eliminated during those years (as this Piece
proposes), it would have resulted in proportionately more revenue since a
higher percentage of wages would have been taxed. Since this revenue
would have been used entirely to fund a zero-rate bracket, the result would
have been a greater redistribution of money from high-wage earners to
low-wage earners as pre-tax wage inequality increased, thereby mitigating
(post-tax) the effects of this inequality.

C. Concerns

1. Efficiency. — To the extent that eliminating the wage cap results in
significant behavioral changes, these costs might outweigh the normative
improvements of the zero-rate bracket. Eliminating the wage cap, however,
is not likely to result in significant inefficiencies (i.e., in workers trading
leisure for employment). First, increased taxes only induce behavioral
changes to the extent that they are salient to taxpayers—that is, to the
extent that taxpayers are aware of the increase.” Social Security taxes (1)
are withheld and remitted by employers; (2) only decrease after exceeding
approximately $160,000; and (3) are relatively low-rate.®” Social Security
taxes are thus considered to be of low salience.”

59. Hayes R. Holderness, The Unexpected Role of Tax Salience in State Competition
for Businesses, 84 U. Chi. L. Rev. 1091, 1094 (2017) (“Research into tax salience
demonstrates that many tax provisions—particularly sales taxes—may be ‘undersalient’ to
consumers; consumers ignore these taxes to some degree.”).

60. See SSA, Contribution and Benefit Base, supra note 2; Kyle D. Logue & Joel
Slemrod, Of Coase, Calabresi, and Optimal Tax Liability, 63 Tax L. Rev. 797, 850 (2010).
Because Social Security taxes are split between employer and employee, the rate applied to
employee wages is 6.2%. See Staff of Joint Comm. on Tax’n, supra note 2, at 19.

61. See Katherine Pratt, Learning to Live Without Form 1040, 75 Tax Law. 411, 421
(2022) (noting the historically low political salience of payroll taxes).
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Second, efficiency costs arising from changed behavior would arise
only if employees were able to limit their wage earnings in response to the
additional tax. Even though employees might desire to change their
behavior, the realities of lucrative employment practically preclude it. The
overwhelming majority of employees earning above $160,200 are salaried
rather than hourly and would thus be unable to adjust their wages in
response to the increased tax.% It is difficult, for instance, for a football
coach to work fewer hours by forgoing a portion of their salary, even if they
wished to do so.

Subjecting all wages to Social Security taxes would also likely have a
small effect on labor decisions at the extensive margin, that is, on workers’
decisions to enter the labor force. Unlike the income tax’s notable effect
on married spouses’ decisions to obtain paid labor (which subjects the
spouse to the marginal tax rate of their partner), eliminating the wage cap
would (1) only affect earners making over $160,200, and (2) impose a
relatively small tax burden. That is, a worker with the potential to earn
$200,000 in wages would likely not forgo those earnings because of the
$4,900 in additional Social Security taxes owed.%

2. Conflicts With Other Changes to Social Security. — The Social Security
program is under severe budgetary strain. Under current revenue and
benefit predictions, the OASDI trust fund will be exhausted in 2033.%
Although the federal government is statutorily obligated to pay benefits to
retirees, once the OASDI trust fund is exhausted, these funds must come
from other sources, such as the general fund.® If Social Security is
intended to be a self-funded program in which benefits to retirees are
funded solely by Social Security taxes (plus interest earned and taxes paid
on Social Security benefits), significant structural changes to Social
Security must be made.®

This Piece’s proposal is not intended to substitute for other, deeper
Social Security reforms. Rather, it addresses a specific shortcoming of the
existing Social Security program—its regressivity—in an administratively
straightforward manner without altering other elements of the program.
The proposal’s key features, elimination of the wage cap in conjunction

62. Megan Brenan, Hourly Workers Unhappier Than Salaried on Many Job Aspects,
Gallup (Aug. 23, 2017), https://news.gallup.com/poll/216746,/hourly-workers-unhappier-
salaried-job-aspects.aspx [https://perma.cc/R856-GOUT] (“And while seven in 10 hourly
workers have household incomes of less than $75,000, 65% of salaried workers are in
households earning $75,000 or more.”).

63. With the wage cap in place, in 2023 a taxpayer with $200,000 in wages pays $19,865
in Social Security taxes (12.4% x $160,200 = $19,865); with no wage cap, this taxpayer pays
$24,800 (12.4% x $200,000 = $24,800), a difference of $4,935 ($24,800 - $19,865 = $4,935).

64. CBO, CBO’s 2023 Long-Term Projections for Social Security 2,
https://www.cbo.gov/system/files/2023-06/59184-SocialSecurity.pdf
[https://perma.cc/B46W-SP]5].

65. Id. app. A.

66. Longevity of the OASDI trust fund could be increased by raising Social Security
taxes, limiting the benefits of retirees, or increasing the minimum age of retirement.
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with the creation of a zerorate bracket, do not preclude other
fundamental changes to Social Security that Congress deems necessary.
Funding the OASDI trust fund with additional taxes on investment income
and business income, for instance (as recently proposed by Senators
Bernie Sanders and Elizabeth Warren), can be done in conjunction with
this Piece’s proposal.®”

3. Unintended Beneficiaries. — This Piece’s proposal is premised on the
assumption that redistributing Social Security tax burdens from low-wage
earners to high-wage earners is, as a normative matter, preferred.
Assuming the declining utility of dollars for higher-earning taxpayers,
redistributing a dollar from a taxpayer with wages above $160,200 to a
taxpayer earning less than that should result in an increase of overall
welfare. For low-wage taxpayers, the savings from the zero-rate bracket
would function similarly to the Earned Income Tax Credit, which lifts
millions of the working poor out of poverty.®

By using wages (rather than income or wealth) as the distributional
base, however, there is the potential for certain disfavored groups to
benefit from the newly formed zero bracket. Part-time workers, including
students and the elderly, would also have their first $10,000 of wages
exempted from Social Security taxes. But to the extent this is problematic
(for example, because low wages don’t accurately reflect their status as the
working poor because they are rich retirees or students with significant
future earning potential), Congress can easily tailor the zero-rate bracket
for groups meeting the desired characteristics. Because the zero-rate
bracket will be implemented via income tax returns, Congress could use
attributes contained within income tax filing to limit eligibility. Full-time
students, taxpayers claimed as dependents, or taxpayers below or above a
certain age, for example, could all be precluded from using the exemption
if Congress so desired.®

CONCLUSION

By eliminating the wage cap on Social Security taxes and using the
additional revenue to subsidize a zero-rate wage bracket, Social Security

67. See Press Release, Sen. Bernie Sanders, Sanders, Warren, and Colleagues
Introduce Legislation to Expand Social Security by $2,400 a Year and Extend Solvency for
75 Years (June 9, 2022), https://www.sanders.senate.gov/ press-releases/news-sanders-
warren-and-colleagues-introduce-legislation-to-expand-social-security-by-2400-a-year-and-
extend-solvency-for-75-years/ [https://perma.cc/VUS4-G3GC].

68. Policy Basics: The Earned Income Tax Credit, Ctr. on Budget & Pol’y Priorities,
https://www.cbpp.org/research/federal-tax/the-earned-income-tax-credit
[https://perma.cc/R3DP-LDM9] (last updated Apr. 28, 2023) (“[I]n 2018[,] the [Earned
Income Tax Credit] lifted about 5.6 million people above the poverty line, including nearly
3 million children . ...”).

69. These taxpayer attributes (and many more) are already part of existing tax return
filing. See IRS, Form 1040 (and 1040-SR) Instructions 17-18 (2023), https://www.irs.gov/
pub/irs-pdf/i1040gi.pdf [https://perma.cc/HIQR-LKA4].
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tax collection can be made progressive without altering the benefits that
current retirees receive and future beneficiaries expect. By so doing,
roughly ninety-four percent of U.S. taxpayers will pay less in Social Security
taxes with no reduction in benefits.”” Millions of low-wage taxpayers will
receive a credit for Social Security taxes paid, thus expanding Social
Security’s promise to provide a social safety net—not just for retirees but
for workers in the present as well.

70. See SSA, Population Profile: Taxable Maximum Earners (2021),
https://www.ssa.gov/policy/docs/population-profiles/tax-max-earners.pdf
[https://perma.cc/EX9C-F6HE].



