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THE CONSTITUTION AFTER DEATH 

Fred O. Smith, Jr.* 

From mandating separate and unequal gravesites, to condoning 
mutilation after lynchings, to engaging in cover-ups after wrongful police 
shootings, governmental actors have often degraded dignity in death. 
This Article offers an account of the constitutional law of the dead and 
takes aim at a legal rule that purports to categorically exclude the dead 
from constitutional protection. The rule rests on two faulty premises. The 
first is that the dead are incapable of being rights-holders. The second is 
that there are no sound policy reasons for recognizing constitutional 
rights after death. 

The first premise is undone by a robust common law tradition of 
protecting the dead’s dignitary interests and testamentary will. As for the 
second premise, posthumous rights can promote human pursuits by pro-
tecting individuals’ memory, enforcing their will, and accommodating 
their diverse spiritual beliefs. Posthumous legal rights can also foster 
equality by shielding against the stigma and terror that have historically 
accompanied the abuse of the dead. 

The Constitution need not remain silent when governmental actors 
engage in abusive or unequal treatment in death. Understanding the 
dead as constitutional rights-holders opens the door to enhanced ac-
countability through litigation and congressional enforcement of the 
Reconstruction Amendments. Beyond that, understanding the dead as 
rights-holders can influence the narratives that shape our collective legal, 
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political, and cultural consciousness. As the nation struggles with how 
to understand intergenerational mass horrors that still haunt it, rec-
ognizing the dead as legally cognizable beings of memory, will, and 
spirituality can enrich these debates, and enliven our imaginations. 
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INTRODUCTION 

It is the dead, 
Not the living, who make the longest demands: 
We die for ever [sic].1 
  
[L]ife’s veneration of life does not end at the grave; death does not extinguish 

organized society’s reverence for human dignity or the law’s recognition of all as-
pects of life’s experience; nor does it diminish protection against life’s degradation.2 

 
The Washington Post called the conspiracy “Alabama’s ‘Watergate.’”3 

On the afternoon of December 2, 1975, a police officer in Montgomery, 
Alabama, shot and killed a thirty-two-year-old named Bernard Whitehurst, 
wrongly suspecting that he had robbed a local store.4 Officers contended 
that the shooting was an act of self-defense and corroborated this account 
with a gun they claimed was recovered from the scene.5 But in the months 
that followed, an investigation revealed that the police planted the gun 
near Whitehurst’s dead body.6 An officer had, in fact, shot an unarmed 
Black father in the back and engaged in a bald cover-up in concert with a 
wide range of local officials.7 In light of these facts, Whitehurst’s family 
filed a federal suit, contending, among other things, that the cover-up 
violated Whitehurst’s constitutional rights.8 That legal claim met a road-
block, however. Whitehurst was dead at the time the conspiracy commenced. 
And the dead, a federal court held, lack constitutional rights.9 

Subsequently, over the past four decades, American courts have gen-
erally concurred that the dead do not retain constitutional rights that the 
living are bound to respect.10 These courts have reasoned that “[a]fter 
                                                                                                                           
 1. Sophocles, Antigone 5 (Dudley Fitts & Robert Fitzgerald trans., Harcourt, Brace & 
Co. 1st ed. 1939). 
 2. Tachiona v. Mugabe, 234 F. Supp. 2d 401, 438 (S.D.N.Y. 2002) (Marrero, J.). 
 3. Myra MacPherson, Alabama’s ‘Watergate’, Wash. Post (Apr. 3, 1977), https://www. 
washingtonpost.com/archive/opinions/1977/04/03/alabamas-watergate/94450203-adc3-
4ba1-8805-fec5ebd456c9/?utm_term=.93f0c4499a22 (on file with the Columbia Law Review). 
 4. Id. 
 5. Id. 
 6. See Foster Dickson, Closed Ranks: The Whitehurst Case in Post-Civil Rights 
Montgomery 47–53, 84–85 (2018) (detailing evidence of the cover-up); MacPherson, supra 
note 3 (same). 
 7. See MacPherson, supra note 3. These facts, and the policies that enabled them, 
resulted in the resignation of the mayor, the police chief, and eight police officers. Id. 
 8. Whitehurst v. Wright, 592 F.2d 834, 840 (5th Cir. 1979). 
 9. Id. 
 10. See infra notes 11–14. If, however, a civil rights claim accrues before an individual’s 
death, the “survival” of a Section 1983 claim is determined by state law. See Robertson v. 
Wegmann, 436 U.S. 584, 588–90 (1978); see also 42 U.S.C. § 1988(a) (2018) (instructing 
courts to turn to state common law in federal civil rights actions where federal law is “defi-
cient”). 
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death, one is no longer a person within our constitutional and statutory 
framework, and has no rights of which he may be deprived.”11 Many of 
these cases involve facts like the Whitehursts’, in which police officers are 
alleged to have unconstitutionally lied, planted evidence, or otherwise 
covered up shootings by police.12 Courts have also dismissed cases in which 
families or estates have argued that state officials violated equal protection 
by engaging in disparate treatment of decedents on account of race or 
alienage.13 Other dismissals involve estates arguing that dead persons 

                                                                                                                           
 11. Whitehurst, 592 F.2d at 840; see also Furber v. Taylor, 685 F. App’x 674, 679 (10th 
Cir. 2017) (“[T]he civil rights of a person cannot be violated once that person has died.” 
(internal quotation marks omitted) (quoting Silkwood v. Kerr-McGee Corp., 637 F.2d 743, 
749 (10th Cir. 1980))), cert. denied, 138 S. Ct. 2660 (2018); Hillspring Health Care Ctr., 
LLC v. Dungey, No. 1:17-CV-35, 2018 WL 287954, at *9–10 (S.D. Ohio Jan. 4, 2018) (“As a 
deceased person has no civil rights that may be violated, Plaintiff cannot maintain the § 1983 
claims against Defendants that are based entirely on actions occurring after [decedent’s] 
death.”). 
 12. See, e.g., Guyton v. Phillips, 606 F.2d 248, 250 (9th Cir. 1979) (dismissing claims of 
a police cover-up because “[a] ‘deceased’ is not a ‘person’ for the purposes of . . . [§ 1983], nor 
for the constitutional rights which the Civil Rights Act serves to protect”); Kellom v. Quinn, 
No. 17-11084, 2018 WL 4111906, at *10 (E.D. Mich. Aug. 29, 2018) (dismissing a cover-up 
claim because “the conspiracy did not begin until after the decedent’s death”); A.A. ex rel. 
Grady v. City of Florissant, No. 15-CV-523, 2015 WL 5561830, at *4 (E.D. Mo. Sept. 21, 2015) 
(rejecting a claim that officers conspired to make a death look like a suicide because the 
conspiracy “occurred after [his] death”); Estate of Conner ex rel. Conner v. Ambrose, 990 
F. Supp. 606, 619 (N.D. Ind. 1997) (rejecting a claim that police officers planted a gun on 
a decedent because “[i]n order to allege a conspiracy to violate the civil rights of a person, 
plaintiffs must allege that there was an agreement made by the defendants while the 
decedent was still alive”); Love v. Bolinger, 927 F. Supp. 1131, 1136 (S.D. Ind. 1996) (“After 
death, one is no longer a person within our constitutional and statutory framework, and has 
no rights of which he may be deprived.” (internal quotation marks omitted) (quoting 
Whitehurst, 592 F.2d at 840)); see also Ford v. Moore, 237 F.3d 156, 164 (2d Cir. 2001) (“Even 
if there were a viable claim against Moore for conduct after Ford’s death, the death would 
have extinguished any claim of Ford’s.”); cf. Silkwood, 637 F.2d at 749 (alleging a 
posthumous cover-up of an attempt to thwart labor activities). 
 13. See, e.g., Judge v. City of Lowell, 160 F.3d 67, 76 (1st Cir. 1998) (dismissing a suit 
alleging “a double standard whereby deaths of black persons that occur under suspicious 
circumstances are treated differently (i.e., less seriously) than deaths of white persons under 
similar circumstances”), overruled on other grounds by Educadores Puertorriquenos en 
Accion v. Hernandez, 367 F.3d 61 (1st Cir. 2004); Cook v. City of Dallas, No. 12-CV-03788-
P, 2014 WL 12820619, at *6 (N.D. Tex. Mar. 25, 2014) (alleging disparate treatment during 
911 calls); Martin v. Unknown U.S. Marshals, 965 F. Supp. 2d 502, 543 (D.N.J. 2013) (citing 
Silkwood, 637 F.2d at 749; Kollar v. Lorier, 669 A.2d 845, 851 (N.J. Super. Ct. App. Div. 1996)) 
(dismissing a suit alleging racially discriminatory autopsy practices because “a person’s con-
stitutional rights cannot be violated after death”); see also Cole v. Oravec, No. CV-09-21-
BLG-SEH-CSO, 2014 WL 2918314, at *1 (D. Mont. June 26, 2014) (rejecting claims that a 
murder victim’s equal protection rights had been violated, but permitting claims that 
victims’ rights statutes were being enforced differently for survivors), adopted by No. CV 09-
21-BLG-SEH, 2014 WL 3667918 (D. Mont. July 22, 2014), aff’d in part, rev’d in part, 700 F. 
App’x 602, 604 (9th Cir. 2017). 
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retain some privacy rights in death, such as the right against the indiscrim-
inate public release of medical records.14 Federal courts have routinely re-
jected these claims on the grounds that the dead lack constitutional rights. 

This Article offers, for the first time, an account of the constitutional 
law of the dead and takes aim at the legal rule that purports to categorically 
exclude the dead from America’s constitutional tradition.15 The rule rests 
on two faulty premises. The first is that the dead are incapable of being 
rights-holders and, therefore, cannot be deprived of such rights. The 
second is that there are no sound policy reasons for recognizing constitu-
tional rights of the dead. 

The first premise is undone by a robust common law tradition of treat-
ing the dead as beings who can have rights. The United States Supreme 
Court has defined “rights” as those that are mandatory, sufficiently clear, 
and designed for the benefit of individuals or a class.16 Examples of rights 
that meet this test include the right to dignified interment, the right 
against unjustified disturbance after interment, the right to bodily 
integrity, and the right to transfer property. Moreover, in the constitu-
tional context, courts routinely permit estates to vindicate postmortem 
property-based violations such as takings.17 

As for the second premise, posthumous legal rights can serve 
important functions and principles. Such laws can promote uniquely 
human pursuits by protecting individuals’ memory, enforcing their will, 
and accommodating their spirituality after death. “Memory” herein is 
defined as the ongoing psychic impression and influence accorded a 
person’s dignity, creations, and reputation. “Will” is defined as a person’s 
intentions for matters reasonably within their influence. Lastly, “spiritual-
ity” herein references the metanarratives that guide a person in defining 
the meaning of their existence or mortality. 

Moreover, posthumous legal rights can foster equality by shielding 
against the stigma and terror that the degradation of marginalized groups’ 

                                                                                                                           
 14. See, e.g., Keller v. Finks, No. 13-03117, 2014 WL 1283211, at *6 (C.D. Ill. Mar. 31, 
2014) (“[A] deceased person has no rights within our constitutional scheme.”); State v. 
Powell, 497 So. 2d 1188, 1190 (Fla. 1986) (“[A] person’s constitutional rights terminate at 
death.”). 
 15. For academic commentary on the legal interests of the dead, see generally 
Lawrence M. Friedman, Dead Hands: A Social History of Wills, Trusts, and Inheritance Law 
(2009) (examining the history of the law of posthumous property transfer and exploring 
what that history teaches about the changing nature of human relationships); Don Herzog, 
Defaming the Dead (2017) (arguing for a broader set of laws banning the defamation of 
the dead); Ray D. Madoff, Immortality and the Law: The Rising Power of the American Dead 
(2010) (assessing the legal interests of the dead and arguing that these legal protections 
have unduly increased over time); Kirsten Rabe Smolensky, Rights of the Dead, 37 Hofstra 
L. Rev. 763 (2009) (contending, from a political philosophy framing, that some legal 
protections for the dead are tantamount to rights). None of these works discuss the consti-
tutional dimensions of these issues in a sustained way. 
 16. Blessing v. Freestone, 520 U.S. 329, 340–41 (1997). 
 17. See infra section I.C. 
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memories can foster. Through state-sanctioned segregation in cemeteries, 
public mutilation after lynchings, and other disparate treatment in death, 
government actors have used the bodies and memories of subjugated 
groups to fortify castes and provoke fear-fueled submission. This type of 
mistreatment can also generate a sense of anomie and “legal estrange-
ment,” disconnecting marginalized groups from a sense of belonging and 
shared citizenship.18 While living beings experience the emotional turmoil 
and vicarious marginalization associated with these types of indignities, the 
mode of mistreatment is the dehumanization of the dead subject. As such, 
a salutary antidote is for the law to recognize the dehumanized subject’s 
shared humanity. Recognizing the decedent as a rights-bearer services that 
end. 

This Article has four aims, and the four Parts of this Article generally 
track those aims. The first is to provide a descriptive account of the 
constitutional law of the dead, including its origins and analytic missteps. 
This description also includes some of the partial workarounds that courts 
have created, such as permitting families to bring constitutional claims for 
the deprivation of the “quasi-property interests” they have in decedents’ 
bodies.19 The second is to demystify the notion that the dead have rights 
by identifying long-standing legal protections for the dead and 
demonstrating that those protections are, in fact, rights.20 Indeed, in the 
context of property, at least one of those rights already has constitutional 
dimensions through the law of takings. A third aim is to demonstrate that 
there are important costs to American doctrine’s failure to recognize dig-
nity-based constitutional violations against the dead.21 Fourth, this Article 
provides a framework for determining the scope and application of the 
dead’s constitutional rights.22 

                                                                                                                           
 18. See infra section III.C. The concept of legal estrangement was introduced by 
Professor Monica C. Bell. It is a confluence of subjective legal cynicism, structural injustice, 
and vicarious marginalization. See Monica C. Bell, Police Reform and the Dismantling of 
Legal Estrangement, 126 Yale L.J. 2054, 2083 (2017) [hereinafter Bell, Legal Estrange-
ment]; see also Fred O. Smith, Jr., Abstention in the Time of Ferguson, 131 Harv. L. Rev. 
2283, 2356 (2018) (“[W]hen a sense of procedural fairness is illusory, this fosters a sense of 
second-class citizenship, increases the likelihood people will fail to comply with legal direc-
tives, and induces anomie in some groups that leaves them with a sense of statelessness.”). 
 19. See infra Part I. 
 20. See infra Part II. 
 21. See infra Part III. Dignity-based claims and takings claims are not mutually exclu-
sive categories; some takings are accompanied by forms of dehumanization that implicate 
dignity interests. See Bernadette Atuahene, Dignity Takings and Dignity Restoration: Creat-
ing a New Theoretical Framework for Understanding Involuntary Property Loss and the 
Remedies Required, 41 Law & Soc. Inquiry 796, 817 (2016) (“A dignity taking occurs when 
a state directly or indirectly destroys or confiscates property rights from owners or occupiers 
and the intentional or unintentional outcome is dehumanization or infantilization.”). 
 22. See infra Part IV. 
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Methodologically, this Article does not rest upon a singular mode of 
constitutional interpretation or theory; this is a critique of the under-
pinnings of the extant doctrine and an appraisal of its normative costs. 
Nonetheless, the evidence herein could inform at least two competing 
theories of constitutional interpretation. The first is common law constitu-
tionalism. According to its leading expositor and proponent, this theory 
holds that the development of constitutional law is best predicated on a 
collection of “judgments that have been accepted by many generations in 
a variety of circumstances,” including judgments about which conventions 
should govern constitutional interpretation.23 Adherents of this theory 
may find this Article profitable to the extent that it identifies and assesses 
judgments reflected in American law’s treatment of posthumous interests 
across generations and circumstances. 

A second dominant rival theory (or set of theories) is originalism, 
including “original meaning” originalism—what did the words of a provi-
sion most naturally mean at the time of ratification?24 Here, this Article 
places particular focus on rights that were embedded in the common law 
before the passage of the Fourteenth Amendment. Concomitantly, the 
origins of the rights predominately discussed herein predate the passage 
of Section 1983, the venerable Reconstruction-era statute that created a 
private cause of action against state actors for violating federal rights.25 

                                                                                                                           
 23. David A. Strauss, Common Law Constitutional Interpretation, 63 U. Chi. L. Rev. 
877, 891 (1996); cf. Henry P. Monaghan, Our Perfect Constitution, 56 N.Y.U. L. Rev. 353, 
393–94 (1981) (“[T]he common law approach, and not the statutory approach, best 
describes the development of constitutional law under the bill of rights.”). But see Adrian 
Vermeule, Common Law Constitutionalism and the Limits of Reason, 107 Colum. L. Rev. 
1482, 1482–83 (2007) (critiquing the premise that, in the constitutional context, views over 
time reflect inherent wisdom). 
 24. See Randy E. Barnett, Restoring the Lost Constitution: The Presumption of Liberty 
94–95 (Princeton Univ. Press rev. ed. 2014) (“‘[O]riginal meaning’ originalism seeks the 
public or objective meaning that a reasonable listener would place on the words used in the 
constitutional provision at the time of its enactment.”); Antonin Scalia, Common-Law 
Courts in a Civil-Law System: The Role of United States Federal Courts in Interpreting the 
Constitution and Laws, in A Matter of Interpretation 3, 38 (Amy Gutmann ed., Princeton 
Univ. Press new ed. 1997) (“What I look for in the Constitution is precisely what I look for 
in a statute: the original meaning of the text, not what the original draftsmen intended.”); 
see also Jack M. Balkin,  Living Originalism 11–12 (2011) (emphasizing that the text some-
times reflects a principle, and the goal should then be to understand the original meaning 
of that principle). 
 25. See Ku Klux Klan Act of 1871, ch. 22, 17 Stat. 13 (codified as amended at 42 U.S.C. 
§ 1983 (2018)): 

Every person who, under color of any statute, ordinance, regulation, 
custom, or usage, of any State or Territory or the District of Columbia, 
subjects, or causes to be subjected, any citizen of the United States or 
other person within the jurisdiction thereof to the deprivation of any 
rights, privileges, or immunities secured by the Constitution and laws, 
shall be liable to the party injured in an action at law, suit in equity, or 
other proper proceeding for redress . . . . 

Id. 
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Proponents of originalism may well find, then, that these doctrines can 
shed light on the meaning of those provisions.26 More broadly, originalist 
constitutionalism is premised, in part, on the notion that we today are 
bound by the assent and will of the past generations that enacted the 
original Constitution and its subsequent amendments.27 As Professor Reva 
Siegel has described, “[O]riginalist theories commonly locate the 
Constitution’s democratic authority in the consent of the ratifying 
generations.”28 This Article complements this view by excavating underap-
preciated ways that the protection of intergenerational will has long been 
a central feature of American law. 

I. CONSTITUTIONAL DEATH 

In the mid-twentieth century, the United States Supreme Court ush-
ered in the rise of federal suits predicated on constitutional torts—that is, 
suits in which victims seek damages related to constitutional wrongs.29 
Over the ensuing decades, courts have confronted whether constitutional 
wrongs can be committed against the dead. The American judiciary has 
generally held that, in the words of one prototypical court, “[a] deceased 
person has no rights within our constitutional scheme.”30 But neither this 
assertion nor the premises that pillar it have been thoroughly examined. 
In an effort to fill this void, this Part outlines the current state of the law 
with respect to the dead’s constitutional rights. Section I.A traces the 
origins and premises of this categorical rule and offers critiques as to the 
faulty reasoning that scaffolds the doctrine. The rule has blocked lawsuits 

                                                                                                                           
 26. See Ryan C. Williams, The One and Only Substantive Due Process Clause, 120 Yale 
L.J. 408, 511–12 (2010) (deploying an “original public meaning” approach to argue that 
substantive due process is a feature of the Fourteenth Amendment, but not the Fifth). 
 27. See Frank H. Easterbrook, Textualism and the Dead Hand, 66 Geo. Wash. L. Rev. 
1119, 1123 (1998) (“Democracy by the living is not an alternative to originalism and the 
rule of the dead; these are two aspects of the same thing, and an emphasis on ‘the dead’ 
when it comes to judges is essential to the power of ‘the living’ when it comes to govern-
ance.”); cf. All Things Considered, Scalia Vigorously Defends a ‘Dead’ Constitution, NPR 
(Apr. 28, 2008), http://www.npr.org/templates/story/story.php?storyId=90011526 [https: 
//perma.cc/D5FB-RESW] (“The Constitution that I interpret and apply is not living, but 
dead.”). 
 28. Reva B. Siegel, Heller & Originalism’s Dead Hand—In Theory and Practice, 56 
UCLA L. Rev. 1399, 1403 (2009). 
 29. In 1961, the Supreme Court ruled, for the first time, that plaintiffs may sue 
government officials acting “under the color of state law” even when the officials’ actions 
violate state law. Monroe v. Pape, 365 U.S. 167, 172–87 (1961); see also Marshall S. Shapo, 
Constitutional Tort: Monroe v. Pape, and the Frontiers Beyond, 60 Nw. U. L. Rev. 277, 322–
24 (1965) (coining the phrase “constitutional tort”); Note, Limiting the Section 1983 Action 
in the Wake of Monroe v. Pape, 82 Harv. L. Rev. 1486, 1486 (1969) (“Several recent 
developments have significantly broadened the applicability of section 1983; predictably, 
the number of suits brought under the statute has increased greatly.”). See generally 
Sheldon H. Nahmod, Michael L. Wells & Fred O. Smith, Jr., Constitutional Torts (5th ed. 
2020) (summarizing the law of constitutional torts). 
 30. Keller v. Finks, No. 13-03117, 2014 WL 1283211, at *6 (C.D. Ill. Mar. 31, 2014). 
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across a range of constitutional domains. Sections I.B through I.D identify 
a few alternative approaches courts have adopted to allow the vindication 
of posthumous legal interests. While these approaches offer valuable 
workarounds, they leave significant dignitary and egalitarian interests 
without a legal remedy. 

A. Categorical Exclusion 

The life of this body of law is inextricably intertwined with the death 
of Bernard Whitehurst. In the winter of 1975, police officers in Montgomery, 
Alabama, wrongly suspected that Whitehurst had committed a robbery.31 
One of those officers, Donald Foster, fatally shot Whitehurst.32 Foster 
claimed that Whitehurst had a gun, fired that gun at the officers, and was 
shot in the chest.33 And indeed, a detective who surveyed the scene said he 
found a gun twenty-seven inches from Whitehurst’s body.34 

Six months later, investigative journalism revealed that the officers 
had provided a false representation of the facts. Most notably, Whitehurst 
did not have a gun.35 The gun that was recovered from the scene had 
actually been in police custody for over a year and had been planted in 
proximity to the victim’s dead body.36 Further, during the course of the 
investigation, an autopsy showed that Whitehurst had been shot in his 
back, not his chest.37 Remarkably, this was the first autopsy that had been 
performed on Whitehurst.38 These facts—along with the policies and cul-
ture that facilitated them—resulted in the resignation of the mayor, the 
public safety director, and multiple police officers.39 Several officers were 
indicted,40 though ultimately, none faced trial.41 

The episode also resulted in a federal lawsuit by the victim’s mother, 
Ida Mae Whitehurst, in her capacity as the administrator of his estate. 

                                                                                                                           
 31. See MacPherson, supra note 3. 
 32. Dickson, supra note 6, at 51. 
 33. Id. at 74. 
 34. Id. at 54. 
 35. Id. at 74. 
 36. See MacPherson, supra note 3. 
 37. Id. 
 38. Id. 
 39. Id. 
 40. White Cops Indicted for Lies About Black’s Death, Jet, July 22, 1976, at 10. 
 41. See Top Police Officer in Montgomery Quits, N.Y. Times (Feb. 6, 1977), 
https://www.nytimes.com/1977/02/06/archives/top-police-officer-in-montgomery-quits-
director-fails-a-polygraph.html (on file with the Columbia Law Review) (“Three officers had 
been indicted for perjury in connection with the case, but under the terms agreed upon in 
advance of the polygraph test, Mr. Baxley indicated that all criminal charges were to be 
dropped if the officers involved left the force.”). 



1480 COLUMBIA LAW REVIEW [Vol. 120:1471 

Relying on Section 1983 and Section 1985,42 the suit alleged that the shoot-
ing and the cover-up violated her son’s federal constitutional due process 
rights.43 With respect to the cover-up, the federal district court granted 
summary judgment to all of the governmental defendants “involved in the 
investigation of the shooting.”44 “[A]ny conspiracy to violate Whitehurst’s 
civil rights ended with his death.”45 And a jury exonerated Officer Foster 
and his superiors from liability for Whitehurst’s wrongful death.46 At the 
time, it was legal under Alabama law to use lethal force against a fleeing 
suspected felon.47 

On appeal from the civil dismissal, Mrs. Whitehurst argued that the 
trial court erred by dismissing the cover-up claim. But the Fifth Circuit 
affirmed, finding that “events occurring post obitum could form no part of 
the deceased’s 42 U.S.C. § 1983 or § 1985 action.”48 Those provisions 
create a claim for “the deprivation of a person’s constitutional rights,” the 
court observed, and a dead person cannot be deprived of rights:49 

No allegation was made that any conspiracy to kill Whitehurst or 
to cover up the event existed before the shooting took place. 
After death, one is no longer a person within our constitutional 
and statutory framework, and has no rights of which he may be 
deprived. A claim in this instance was properly denied.50  

There is, the court concluded, “inherent illogic” haunting the notion that 
“a corpse” could be deprived of “rights.”51 

The Fifth Circuit also rejected the idea that there were “policy rea-
sons” for recognizing rights of persons who have died.52 Mrs. Whitehurst 
had contended that a failure to recognize causes of action for cover-ups 
would “foster police misconduct subsequent to the death of a victim of 
police brutality.”53 The Fifth Circuit disagreed, noting that other criminal 

                                                                                                                           
 42. 42 U.S.C. § 1983 (2018) (authorizing suits against state officials for violating federal 
rights); id. § 1985 (authorizing suits for conspiracies to violate federal rights). 
 43. Whitehurst v. Wright, 592 F.2d 834, 836–37 (5th Cir. 1979). 
 44. Id. at 837. 
 45. Id. 
 46. Id. 
 47. The broad statute was overturned in Ayler v. Hopper, 532 F. Supp. 198, 201 (M.D. 
Ala. 1981) (Thompson, J.) (“To the extent that [Alabama law] purports to authorize the 
use of deadly force in situations where the use of such force is not necessary to prevent 
imminent, or at least a substantial likelihood of, death or bodily harm—as the statute cer-
tainly appears to do—it is unconstitutional.”). The United States Supreme Court adopted 
the rule advanced by Judge Thompson in Tennessee v. Garner, 471 U.S. 1, 3 (1985). 
 48. Whitehurst, 592 F.2d at 840. 
 49. Id. 
 50. Id. 
 51. Id. 
 52. Id. at 840–41. 
 53. Id. at 841. 
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and civil remedies might be available.54 Though, it should be said, no one 
ultimately faced criminal trial for Whitehurst’s death or cover-up.55 And 
neither his mother nor his three children received any compensation.56 

Four months after the Fifth Circuit decided Whitehurst, the Ninth 
Circuit confronted a similar scenario in Guyton v. Phillips.57 That case con-
cerned another high-profile incident in which police officers shot an 
unarmed fourteen-year-old Black child named Tyrone Guyton in the back, 
allegedly while he was laying on the ground.58 According to the federal suit 
brought by his estate, police and other government officials then concealed 
the circumstances of his death.59 Because the alleged conspiracy took place 
after Guyton had died, the Ninth Circuit also confronted the question of 
whether a dead person has rights. The court approached this legal issue 
with the understanding that this was an issue of first impression and 
appeared to have been unaware of Whitehurst.60 The court then cited to 
other, less directly applicable precedents. For example, the court con-
tended that at the common law, corpses lacked legal rights. “Generally,” 
the court explained, “the term ‘person,’ as used in a legal context, defines 
a living human being and excludes a corpse or a human being who has 
died.”61 

These two cases—which collectively furnish the basis for the dead’s 
categorical constitutional exclusion—err in their invocation of the 
common law. For example, Whitehurst presumes that because families have 
legal rights and claims concerning the dead’s burial and treatment at the 
                                                                                                                           
 54. Id. The court did not specify as to what these civil and criminal remedies might be. 
In the criminal context, presumably the court was referencing laws prohibiting obstruction 
of justice or perjury. 
 55. See Dickson, supra note 6, at 120 (explaining that perjury charges were “the only 
criminal charges handed down in Bernard Whitehurst Jr.’s death”). 
 56. Forty years later, his son Bernard Whitehurst III was quoted as saying: “[T]he city 
has not given us complete closure with our dad’s death . . . . They admitted that they did 
wrong, but there is still some unfinished business that needs to be done between the city of 
Montgomery and the family of Bernard Whitehurst.” Drew Taylor, Montgomery Erects 
Second Marker Honoring Bernard Whitehurst, Montgomery Advertiser (Dec. 4, 2015), 
https://www.montgomeryadvertiser.com/story/news/local/2015/12/04/montgomery-
erects-second-marker-honoring-bernard-whitehurst/76797052 [https://perma.cc/E5TW-
5KRN] [hereinafter Taylor, Montgomery Erects Second Marker] (internal quotation marks 
omitted) (quoting Bernard Whitehurst III); cf. Leah Litman, Remedial Convergence and 
Collapse, 106 Calif. L. Rev. 1477, 1482 (2018) (observing that in rejecting a remedy, courts 
often adduce the availability of another remedy that is also unavailable); Fred O. Smith, Jr., 
Local Sovereign Immunity, 116 Colum. L. Rev. 409, 473 (2016) (noting that doctrines 
synergistically “interact to expand the rights-remedies gap” and that an appellate court will 
sometimes cite to the availability of an alternative remedy that the relevant lower court has 
already dismissed). 
 57. 606 F.2d 248, 250 (9th Cir. 1979). 
 58. Id. at 249. 
 59. Id. at 249–50. 
 60. Id. at 250 (“[W]e [do not] find any case law which would imply that the protection 
of the Civil Rights Act would extend to dead human beings.”). 
 61. Id. 



1482 COLUMBIA LAW REVIEW [Vol. 120:1471 

common law, the dead themselves have no rights concerning those and 
other dignitary interests. The Whitehurst court reasoned that in cases 
“involving interference with dead bodies; interference with burial; [or] 
disturbance of the burial site,” “the claim belongs to the survivor of the 
deceased.”62 It continued, “If the corpse were an entity capable of possessing 
rights, the action would belong to him or his personal representative.”63 

This reasoning does not follow. The fact that families have rights 
regarding burial and burial sites does not mean that the decedents 
themselves do not also have rights. As the Supreme Court of Rhode Island 
once explained in a leading nineteenth-century case, it is true that in 
American common law, the next of kin have a quasi-property interest in 
dead bodies.64 But, the court explained, “the body is not property in the 
usually recognized sense of the word.”65 Rather, the person with such a 
quasi-property interest has “duties to perform towards it arising out of our 
common humanity.”66 Indeed, a person who has “charge” of a dead body 
“cannot be considered as the owner of it in any sense whatever; he holds 
it only as a sacred trust for the benefit of all who may from family or 
friendship have an interest in it.”67 The fact that the family may bring 
claims to protect this “sacred trust” does not inherently mean that the 
dead have no rights. 

The Guyton case did not repeat that particular error, but it did make 
other broad, rebuttable claims about the common law at the time of 
Section 1983’s passage. That court contended that the “general meaning” 
of the word “person” excluded the dead, and there was “no indication” 
that Congress intended to depart from that general meaning when it 
enacted Section 1983 in 1871.68 The decisions the Ninth Circuit relied on 
for this “general meaning” were inapposite. The Guyton court first relied 
upon a 1948 California appellate case, Telefilm, Inc. v. Superior Court,69 
which held that when a judge died shortly after entering a judgment, it was 
improper for another judge to entertain a motion for a new trial.70 The 

                                                                                                                           
 62. Whitehurst v. Wright, 592 F.2d 834, 840 n.9 (5th Cir. 1979) (internal citations 
omitted). 
 63. Id. 
 64. Pierce v. Proprietors of Swan Point Cemetery, 10 R.I. 227, 242–43 (1872). Alix 
Rogers has recently challenged the primacy of Pierce, demonstrating that an Ohio case a 
year earlier deployed the concept as means of protecting human remains as well. See Alix 
Rogers, Unearthing the Origins of Quasi-Property Status, 70 Hastings L.J. (forthcoming 
2020) (manuscript at 7), https://ssrn.com/abstract_id=3435234 (on file with the Columbia 
Law Review). 
 65. Pierce, 10 R.I. at 242. 
 66. Id. at 242–43. 
 67. Id. at 243. 
 68. Guyton v. Phillips, 606 F.2d 248, 250 (9th Cir. 1979); see also Ku Klux Klan Act of 
1871, ch. 22, 17 Stat. 13 (codified as amended at 42 U.S.C. § 1983 (2018)). 
 69. See Guyton, 606 F.2d at 250 (citing Telefilm, Inc. v. Superior Court, 194 P.2d 542, 
547 (Cal. Ct. App. 1948), vacated, 201 P.2d 811, 815 (Cal. 1949)). 
 70. Telefilm, Inc., 194 P.2d at 546–52. 
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California appellate court reasoned that because the relevant reas-
signment statute only applied to circumstances of “inability” or “absence” 
of the initial judge, and because a dead person is no longer a judge, 
reassignment to a second judge was not proper.71 Putting to one side that 
a 1948 case has limited force in revealing the ordinary meaning of a word 
in 1871, the more immediate problem is that the appellate decision was 
reversed by the California Supreme Court in 1949.72 Next, the Guyton court 
cited a 1943 Georgia Court of Appeals decision73 ruling that stealing from 
a person’s posthumous estate does not constitute larceny because it is not 
stealing from a “person.”74 That holding was expressly overturned as well, 
however, in 1946.75 

The other cases adduced by the Ninth Circuit in Guyton were also 
inapt. The court cited to a North Carolina case76 interpreting a statute 
about which claims survive, and which claims abate, at death.77 Further, 
the Guyton court cited to a Massachusetts case holding that any suit filed 
on behalf of a dead person must be filed by the decedent’s legally 
recognized representative.78 Neither case was about whether a dead 
person can be a rights-bearer or whether a dead person retains important 
dimensions of legal personhood. If anything, the Massachusetts case sup-
ports the opposite view because it made clear that some cases could be 
filed on behalf of the dead if the proper representative instituted the 
action.79 

Next, the Guyton court cited to Roe v. Wade, for the proposition that 
only living persons have rights.80 But Roe held no such thing. It famously 
held that the right to privacy included reproductive autonomy and the 
right of a woman to terminate a pregnancy during its early stages.81 The 
question of whether the government can force Americans to carry fetuses 
to term, or even when life begins, is different from the question ultimately 

                                                                                                                           
 71. Id. 
 72. Telefilm, Inc., 201 P.2d at 815. 
 73. See Guyton, 606 F.2d at 250 (citing Lawson v. State, 24 S.E.2d 326, 328 (Ga. Ct. App. 
1943), overruled in part by McKee v. State, 38 S.E.2d 184 (Ga. Ct. App. 1946)). 
 74. Lawson, 24 S.E.2d at 328. 
 75. See McKee, 38 S.E.2d at 184. 
 76. See Guyton, 606 F.2d at 250 (citing Morton v. W. Union Tel. Co., 41 S.E. 484, 485 
(N.C. 1902)). 
 77. Morton, 41 S.E. at 485. 
 78. See Guyton, 606 F.2d at 250 (citing Brooks v. Bos. & N. St. Ry. Co., 97 N.E. 760, 760 
(Mass. 1912)). 
 79. Brooks, 97 N.E. at 760 (noting that Massachusetts’s statute of limitations “has made 
some provision for extension in the event of death of a person entitled to bring an action 
and the law also allows a special administrator, who may be appointed at any time without 
notice, to bring actions” (internal citations omitted)). 
 80. See Guyton, 606 F.2d at 250 (citing Roe v. Wade, 410 U.S. 113, 158 (1973)). 
 81. Roe, 410 U.S. at 155, 158, 163. 
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answered in Guyton and explored in this Article: Once a person has lived, 
does the law continue to protect them from unwarranted intrusions?82 

Part II offers a portrait of the ongoing rights of the dead that further 
challenges these representations of the common law. And Part IV 
describes ways, beyond litigation, it matters whether we recognize the dead 
as human beings who bear rights. For now, it suffices to say that Whitehurst 
and Guyton relied on reasoning that misapprehends American legal 
traditions concerning the dead. 

Nonetheless, both cases have supported similar findings in subse-
quent federal cases. One year after Guyton, for example, the Tenth Circuit 
“agree[d] with the Ninth Circuit that the civil rights of a person cannot be 
violated once that person has died.”83 In that case, the estate of a decedent 
initiated a constitutional claim against FBI agents contending that they 
had sought to conceal violations of her rights that allegedly occurred when 
she was alive.84 Likewise, in Ford v. Moore, the Second Circuit stated that a 
claim could not be brought against officers for allegedly covering up the 
circumstances of a twenty-two-year-old Black man’s fatal shooting.85 And as 
recently as 2018, a federal district court in Michigan dismissed claims of 
an unconstitutional cover-up, relying on Guyton and its progeny.86 

Over time, this rule of categorical postmortem exclusion has ex-
tended well beyond cover-ups. Another set of cases involves dead persons’ 
privacy or reputational interests. The Eighth Circuit case of Riley v. St. Louis 
County is illustrative.87 Anthony Riley was an eighteen-year-old man who 
committed suicide.88 A St. Louis police officer took Riley’s picture as he lay 
in a casket at a funeral home.89 The officer then displayed Riley’s photo-
graphs at a public assembly and falsely told attendees that Riley was killed 
by rival gang members.90 His mother sued, challenging the officer’s 
“slanderous” actions as a violation of the Constitution.91 The court consid-
ered and rejected the claim that the officer’s actions violated the mother’s 

                                                                                                                           
 82. Because this Article does not purport to speak to when life begins, it also cannot 
directly speak to the recent Indiana law that requires the interment of miscarried and 
aborted fetuses. See Ind. Code §§ 16-41-16-4(d), 16-41-16-5 (2020); Box v. Planned 
Parenthood of Ind. & Ky., Inc., 139 S. Ct. 1780, 1782 (2019) (upholding these provisions 
but declining to review other provisions prohibiting abortion providers from knowingly per-
forming selective abortions based on sex, race, or disability). 
 83. Silkwood v. Kerr-McGee Corp., 637 F.2d 743, 749 (10th Cir. 1980). 
 84. Id. at 745–46. 
 85. 237 F.3d 156, 165 (2d Cir. 2001) (“Even if there were a viable claim against Moore 
for conduct after Ford’s death, the death would have extinguished any claim of Ford’s.”). 
That case did not cite directly to Whitehurst or Guyton, but it did cite to Silkwood. Id. 
 86. Kellom v. Quinn, No. 17-11084, 2018 WL 4111906, at *8–10 (E.D. Mich. Aug. 29, 
2018). 
 87. 153 F.3d 627 (8th Cir. 1998). 
 88. Id. at 629. 
 89. Id. 
 90. Id. 
 91. Id. at 630. 
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rights.92 And in a footnote, the court also rejected the notion that the 
officer’s actions could have violated her son’s rights.93 Relying on Guyton, 
the court explained that “section 1983 does not provide a cause of action 
on behalf of a deceased for events occurring after death.”94 

This rule of categorical exclusion has also extended to equal protec-
tion challenges. In Martin v. Unknown U.S. Marshals, a federal district court 
in New Jersey rejected a claim that autopsies of racial minorities were 
treated with less care than autopsies of whites.95 “[A] person’s constitu-
tional rights cannot be violated after death,” the court explained.96 A 
similar result followed a claim in Texas, in which a family argued that 911 
calls from minorities residing in nonwhite neighborhoods are treated with 
less urgency than calls by nonminorities.97 

Perhaps the most intriguing example of federal courts’ rejection (and 
resurrection) of an equal protection challenge is Cole v. Oravec.98 There, 
the estate of Steven Bearcrane contended that crimes against Native 
Americans were systemically treated less seriously than others.99 For this 
proposition, the complaint relied on a report by the United States 
Commission on Civil Rights, congressional hearings, and news articles.100 
The complaint also alleged that the FBI agent who investigated 
Bearcrane’s death made racist statements about Bearcrane.101 The federal 
district court of Montana rejected this equal protection challenge, observ-
ing that “[t]he Ninth Circuit in Guyton clearly concluded that the Civil 
Rights Act does not provide a cause of action to a decedent for alleged 
violation of the decedent’s civil rights that occurred after the decedent’s 
death.”102 

Notably, however, in a 2-1 unpublished 2017 opinion, the Ninth 
Circuit reopened the door to some of the claims in that suit. Because 
Montana has a statute protecting the rights of crime victims, and because 
the evidence showed racially disparate treatment with regard to the 
protection of those rights, the court found that the family suffered a 

                                                                                                                           
 92. Id. 
 93. Id. at 629 n.3. 
 94. Id. 
 95. 965 F. Supp. 2d 502, 543 (D.N.J. 2013). 
 96. Id. 
 97. Cook v. City of Dallas, No. 3:12-CV-03788-P, 2014 WL 12820618, at *5 (N.D. Tex. 
Mar. 25, 2014). 
 98. 700 F. App’x 602, 604 (9th Cir. 2017). 
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 101. Cole, 700 F. App’x at 606. 
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constitutional injury in their individual capacities.103 That is, even if the 
decedent’s estate lacked a claim, his family had a claim. “[T]he Bearcrane 
Family Members’ alleged denial of benefits under the crime victims’ rights 
statutes, resulting from Defendants’ alleged bias against Native Americans, 
confers standing for them to assert equal protection claims in their 
individual capacities.”104 Upon remand to the district court, and after 
additional discovery, the FBI’s motion for summary judgment was denied 
on October 17, 2019.105 The case was scheduled for trial but was settled 
and dismissed in June 2020.106 

B. The Familial-Property Framework 

In some respects, the Ninth Circuit’s decision to permit claims by 
Bearcrane’s relatives resembles a broader set of precedents that recognize 
familial constitutional rights: A government official repeatedly slams a 
dead infant against the ground as a human crash-test object.107 A coroner 
removes a dead person’s body parts without the prior consent of the dece-
dent or the decedent’s family.108 Government officials fail to notify a family 
that someone in their custody has died.109 A police cover-up materially 
interferes with a family’s ability to bring a wrongful death suit.110 Each of 
these circumstances has given rise to constitutional arguments by families, 
with mixed success. Invoking the Due Process Clause, families have argued 
that they have “property” or “quasi-property” interests in the dead. 

The Fourteenth Amendment commands that states not “deprive any 
person of life, liberty, or property, without due process of law.”111 The 
Clause has substantive and procedural dimensions. As a substantive 
matter, the Clause protects fundamental rights, including by placing 

                                                                                                                           
 103. Cole, 700 F. App’x at 604. 
 104. Id. 
 105. Order Denying Motion for Summary Judgment at 2, Cole v. Fed. Bureau of Inves-
tigations, No. CV 09-21-BLG-SEH (D. Mont. filed Oct. 17, 2019). 
 106. Stipulation of Dismissal at 1, Cole, No. CV-09-21-BLG-SEH-TJC (D. Mont. filed June 
15, 2020); Order of Dismissal with Prejudice, Cole, No. CV 09-21-BLG-SEH (D. Mont. filed 
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 107. See Arnaud v. Odom, 870 F.2d 304, 309 (5th Cir. 1989) (recognizing the existence 
of a parent’s quasi-property right in the body of a deceased child). 
 108. See Newman v. Sathyavaglswaran, 287 F.3d 786, 796–97 (9th Cir. 2002) (finding 
that the Fourteenth Amendment protects parents’ property rights in deceased children); 
Brotherton v. Cleveland, 923 F.2d 477, 482 (6th Cir. 1991) (holding that there is a posses-
sory right in the deceased’s body protected by the Due Process Clause). 
 109. See Crocker v. Pleasant, 778 So. 2d 978, 988 (Fla. 2001) (recognizing next of kin’s 
legitimate claim of entitlement to possess deceased’s remains). 
 110. See Ryland v. Shapiro, 708 F.2d 967, 973 (5th Cir. 1983) (recognizing a parent’s 
property interest in a wrongful death action). 
 111. U.S. Const. amend. XIV, § 1. 
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certain conduct beyond the reach of state executives and legislatures.112 As 
a procedural matter, the clause requires that if the state deprives a person 
of a life, liberty, or property interest, the state must provide constitution-
ally adequate procedural protections.113 

Despite often rejecting the view that the dead have substantive, 
fundamental rights,114 federal courts have been considerably more open 
to families’ claims of procedural rights. In the Fifth, Sixth, and Ninth 
Circuits, the inquiry is whether families have been deprived of property 
interests in their dead kin, and, if so, whether there were adequate proce-
dural safeguards. For example, in Arnaud v. Odom, the Fifth Circuit found 
that parents in that case had a “‘quasi-property’ right . . . in the body of 
their infant daughter” and inquired as to “whether the state post-depriva-
tion tort claims adequately remedy the essential aspects of the [lost] 
property interests.”115 In Brotherton v. Cleveland, the Sixth Circuit found 
that a litigant had a quasi-property interest with respect to the removal of 
her husband’s corneal tissue.116 

These property inquiries turn, in part, on whether the state recog-
nizes such a property interest. In Arnaud, the court found that “Louisiana 
ha[d] indeed established a ‘quasi-property’ right of survivors in the 
remains of their deceased relatives.”117 And in Brotherton, the court’s 
decision turned on Ohio’s adoption of the “Uniform Anatomical Gift Act 
governing gifts of organs and tissues for research or transplant.”118 
Additionally, the Ninth Circuit has relied on state law to determine the 
existence of quasi-property interests in family members’ dead bodies in an 
opinion that also traced the broader history of the law’s treatment of the 
dead.119 
                                                                                                                           
 112. See Lawrence v. Texas, 539 U.S. 558, 578 (2003) (“[T]here is a realm of personal 
liberty which the government may not enter.” (internal quotation marks omitted) (quoting 
Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 847 (1992))). 
 113. Mathews v. Eldridge, 424 U.S. 319, 332–35 (1976). 
 114. Furber v. Taylor, 685 F. App’x 674, 679 (10th Cir. 2017), cert. denied, 138 S. Ct. 
2660 (2018); Guyton v. Phillips, 606 F.2d 248, 250 (9th Cir. 1979); Whitehurst v. Wright, 592 
F.2d 834, 840 (5th Cir. 1979); see also Silkwood v. Kerr-McGee Corp., 637 F.2d 743, 749 
(10th Cir. 1980); Martin v. Unknown U.S. Marshals, 965 F. Supp. 2d 502, 543 (D.N.J. 2013). 
 115. 870 F.2d 304, 309 (5th Cir. 1989). 
 116. See 923 F.2d 477, 482 (6th Cir. 1991). 
 117. Arnaud, 870 F.2d at 308. 
 118. Brotherton, 923 F.2d at 482. 
 119. Newman v. Sathyavaglswaran, 287 F.3d 786, 796–97 (9th Cir. 2002): 

Under traditional common law principles, serving a duty to protect the 
dignity of the human body in its final disposition that is deeply rooted in 
our legal history and social traditions, the parents had exclusive and 
legitimate claims of entitlement to possess, control, dispose and prevent 
the violation of the corneas and other parts of the bodies of their deceased 
children. With California’s adoption of the UAGA, Cal. Health & Safety 
Code § 7151.5, it statutorily recognized other important rights of the 
parents in relation to the bodies of their deceased children—the right to 
transfer body parts and refuse to allow their transfer. 
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This quasi-property framework has an important place in affording 
constitutional protection, especially where human remains are concerned. 
Still, the framework is incomplete because there are at least three posthu-
mous interests that it does not render legally intelligible. The first is equal-
ity. As Part III discusses in greater detail, among the most striking acts of 
apartheid in the United States have been those taken against individuals 
after death. Consider, for example, a Jim Crow-era law in Birmingham, 
Alabama, commanding that Black “paupers” and white “paupers” be 
buried separately.120 Is it really the case that a law enforcing postmortem 
racial segregation should only implicate the Equal Protection Clause when 
decedents have close kin? Second and third are reputational and privacy 
interests. Philosophers and ethicists have often marked those interests as 
special.121 And yet, the quasi-property framework, without more, does not 
help elucidate the legal implications of a case where, for example, a 
government official tells a blatant lie about a dead person,122 or where a 
coroner leaks a toxicology report to a blog,123 or where a police officer uses 
the fingerprints of a corpse to search the contents of a smartphone without 
a warrant.124 

C. Takings 

One mode of constitutional protection for the dead comes by way of 
protection of the property of the dead’s estate. More directly, posthumous 
property rights have fared much better than dignitary interests in our 
constitutional tradition. Decedents’ estates have brought some of the 
leading takings cases, including cases in which the constitutional violations 
have taken place after the decedent passed away. 

In 1979, for example, the trustees of the Estate of Princess Bernice 
Pauahi Bishop brought a takings case in the federal district court of Hawaii 
challenging Chapter 516 of the Hawaii code.125 That 1976 law used 
eminent domain to break up lots across the state and make those lots avail-
able for purchase for the first time.126 Before Chapter 516, the land system 

                                                                                                                           
Id. at 796. 
 120. Birmingham, Ala., General Code § 4791 (1930). 
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 123. See infra note 511 and accompanying text. 
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 125. Midkiff v. Tom, 483 F. Supp. 62 (D. Haw. 1979), rev’d, 702 F.2d 788 (9th Cir. 1983), 
rev’d sub nom. Haw. Hous. Auth. v. Midkiff, 467 U.S. 229 (1984). 
 126. Id. at 65. 
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of Hawaii was characterized by an oligopoly, in which only a few families 
and entities owned virtually all of the land.127 Bishop’s estate was one of 
those few landowners and objected that Chapter 516 constituted an 
unconstitutional taking.128 While the Fifth Amendment permits eminent 
domain with just compensation for public use, the estate argued that 
Chapter 516 did not facilitate a public use.129 Instead, the estate contended, 
the law amounted to a “social engineering goal of land redistribution.”130 
The Ninth Circuit agreed, finding in 1983 that this use of eminent domain 
violated the Takings Clause.131 Ultimately, in Hawaii Housing Authority v. 
Midkiff, the Supreme Court disagreed, holding that under the extreme 
circumstances presented in the case, breaking up an oligopoly was a public 
use.132 

When Bishop’s estate brought the takings claim, Bishop had been 
dead for almost one hundred years.133 And yet, it was treated as unremark-
able and undisputed that her estate could vindicate a constitutional 
violation that arose well after her death. The Ninth Circuit’s ruling in favor 
of the estate took place four years after Guyton, but that dog did not bark 
at any stage of the litigation in Midkiff. 

The case of Hodel v. Irving134 also demonstrates that takings cases are 
not nullified by the rule that the dead lack constitutional rights. In that 
case, which Part II describes in greater detail, multiple estates challenged 
the federal Indian Land Consolidation Act of 1983.135 A series of federal 
legal regimes before that law’s passage had resulted in millions of acres of 
lots for which property ownership was highly fractionated.136 One plot 
would pass to multiple heirs, those heirs would pass on their fractional 
interest to their heirs, those heirs would pass on their fractional interest, 
and so on such that an heir could conceivably have an exceptionally small 
interest in a lot that had no economic use.137 

The 1983 Act sought to resolve this by restricting the ability of tribal 
members to pass on extremely fractionated, non-revenue-generating 
property interests to their heirs.138 Such property would instead “escheat” 
(or pass to) their respective tribes.139 The Eighth Circuit concluded that 
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this was an unconstitutional taking, and the United States Supreme Court 
similarly found that the Act was likely unconstitutional.140 The estates, 
therefore, prevailed because the law “abrogat[ed] . . . the right to pass on 
a certain type of property—the small undivided interest—to one’s 
heirs.”141 

D. The Relation-Back Framework 

At least two state courts have come to recognize constitutional rights 
for the dead when the violation relates back to a decedent’s conduct, 
expectations, or interests when the decedent was alive. In 2017, the Florida 
Supreme Court confronted the scope of the rights of the dead under its 
state constitution.142 The underlying case of Weaver v. Myers involved a 
widow who sued for wrongful death, by way of medical malpractice, after 
the passing of her husband.143 Under a state law, filing a medical mal-
practice claim constituted a waiver of all privacy in medical records.144 
During the course of the suit, the widow argued that this law violated her 
husband’s federal and state rights to privacy by potentially rendering all of 
his medical records public, even those that were not germane to the 
lawsuit.145 The defendants countered that dead people have no rights.146 
They cited to an earlier 1986 case in which the Florida Supreme Court 
“beg[an] with the premise that a person’s constitutional rights terminate 
at death.”147 

In Weaver, the court distinguished its earlier jurisprudence. It rejected 
the view that “a person’s constitutional rights pertaining to conduct occur-
ring during the person’s lifetime are retroactively destroyed upon 
death.”148 In reaching this conclusion, the court reasoned: 

[If] a person experiences the loss of privacy applicable while 
living upon the change in status from alive to dead, then the 
secrets of that person’s life, including his or her sexual prefer-
ences, political views, religious beliefs, views about family 
members, medical history, and any other thought or belief the 
person considered to be private and a secret are subject to full 
revelation upon death.149 
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This violation, then, related back to his conduct in life. Accordingly, 
relying solely on its state constitution, the court held the Florida statute 
violated the decedent’s constitutional right to privacy.150 

The Kansas Supreme Court has also recognized limited rights for the 
dead in the context of equal protection violations. In Jurado v. Popejoy 
Construction Co., that court considered a death-benefit law that 
discriminated on the basis of alienage.151 That court, too, relied in part on 
the nexus to the decedent’s conduct while alive. “Although the death ben-
efit vests after death and is distributed to dependents rather than the 
worker,” the court explained, “the benefit nevertheless arises out of the 
employment relationship and is part of the benefits package that the 
worker earned before he died. Thus, as a practical matter, the disparate 
treatment occurred before [he] died.”152 

II. RIGHTS 

Federal courts’ rejection of constitutional rights for the dead is prem-
ised, in part, on the notion that the dead are incapable of having rights.153 
The Fifth Circuit, for example, criticized “the inherent illogic of recog-
nizing a claim for deprivation of a corpse’s ‘rights.’”154 This Part offers an 
interpretive account of American common law showing that the dead have 
long had rights in the United States and describes the nature and param-
eters of some of these rights. At least four posthumous rights are 
longstanding and deeply rooted with origins that predate the ratification 
of the Fourteenth Amendment and the passage of Section 1983. These 
include the right to dignified interment, the right against undignified 
disturbance, the right to bodily integrity, and the right to transfer property. 

A. Defining Rights 

This Article defines the term “rights” in a doctrinal or positivist 
sense.155 The Court has applied a three-step definition of rights in the 
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context of Section 1983, the primary statute that creates a private cause of 
action against state actors for violations of federal rights.156 The Court 
explained in Blessing v. Freestone that “[i]n order to seek redress through 
§ 1983 . . . a plaintiff must assert the violation of a federal right, not merely 
a violation of federal law.”157 In determining whether this provision creates 
a cause of action against state officials for violations of federal statutory 
rights, the Court has: (1) looked to whether “Congress . . . intended that 
the provision in question benefit the plaintiff”; (2) sought to ensure that 
the provision “is not so ‘vague and amorphous’ that its enforcement would 
strain judicial competence”; and (3) explained that “the provision giving 
rise to the asserted right must be couched in mandatory, rather than 
precatory, terms.”158 

Broadly applying these standards in the context of the rights of the 
dead is inherently imperfect. In a case like Blessing, the Court was looking 
to a single statute to determine whether it was designed to create rights. 
By contrast, there are many laws across the country that have protected—
and do protect—the rights of the dead.159 Moreover, many of these legal 
mandates sound in criminal law, an area perhaps more associated with 
regulation, public safety, and coercion than rights.160 Still, looking to 
general trends in the language, history, and operation of these rules can 
nonetheless give guidance as to whether they can reasonably be called 
“rights.” Both civil and criminal regulations are relevant to such an 
inquiry, given that in America’s common law tradition, criminal law has 
sometimes created legal obligations that have served as a source of tort 
law.161 
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B. Right to Dignified Interment 

For roughly two centuries, American courts have had laws designed 
to ensure dignified interment.162 A core interest animating this right is the 
dignity of the dead. One source of this protection is criminal regulation 
against “abandonment” or “concealment” of dead bodies in ways that make it 
impossible for them to be interred properly.163 There is also a robust 
tradition of courts entertaining civil suits when a party disrupts a family’s 
ability to inter their kin.164 Moreover, America’s legal tradition assigns 
overwhelming weight to a decedent’s choices regarding their own inter-
ment, sometimes in ways that override the wishes of the living.165 

In the United States, the legal duty to properly inter the dead dates 
back to at least 1821. That year, in the case of In re Kanavan, the Maine 
Supreme Court confronted the question whether, under its common law 
tradition, a defendant could face criminal charges for disposing of a dead 
infant’s corpse by throwing it into a river.166 The court held that it “must . . . 
be a crime to deprive them of a decent burial, by a disgraceful exposure, 
or disposal of the body contrary to usages so long sanctioned.”167 Or as the 
same court described this crime roughly a century later, “[A]ny disposal 
of a dead body which is contrary to common decency is an offense.”168 

In the years that followed, other courts reached the same conclu-
sion.169 And today, civil and criminal laws protecting dignified interment 
are rather ubiquitous. One such class of regulations are laws that permit 
families to sue individuals and entities that interfere with their ability to 
properly inter their kin.170 Some of these cases focus on the circumstances 
in which someone interferes with a family’s ability to perform a proper 
burial.171 Other intentional interferences include the withholding of a 
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death certificate,172 embalming a person without authorization,173 or with-
holding the ashes of a cremated person.174 Moreover, a number of states 
have codified laws that criminalize the unlawful abandonment or conceal-
ment of dead bodies in ways that interfere with proper interment. States 
that have codified such laws include Arizona,175 Georgia,176 Missouri,177 
Nebraska,178 Tennessee,179 and Wisconsin.180 

Still, as noted, not all laws create “rights.” Can these laws be under-
stood as creating rights for dead persons? Put differently, do these laws 
create (1) mandatory obligations or prohibitions (2) that are clear enough 
to be enforced without restraining judicial competence and (3) that are 
designed to benefit persons who are dead? As an initial matter, it seems 
evident that these laws create mandatory obligations and prohibitions. 
Rules regarding a dignified interment are now, and long have been, 
enforced through criminal sanctions and private causes of action against 
those who transgress such rules. The next two definitional requirements 
merit deeper discussion. 

In some ways, courts have confronted questions about whether laws 
regarding dignified interment are sufficiently clear to be enforced or are 
instead too vague or amorphous to facilitate such enforcement. The 2002 
Missouri case of State v. Bratina is instructive.181 In that case, a criminal 
defendant contended that the state’s prohibition against abandonment 
was unconstitutionally vague and therefore void. The challenged law 
stated, “A person commits the crime of abandonment of a corpse if that 
person abandons, disposes, deserts or leaves a corpse without properly re-
porting the location of the body to the proper law enforcement officials in 
that county.”182 The defendant in the case contended that the law did not 
place him on notice that he should have reported the death of his wife 
rather than leaving her corpse in their home.183 But the court concluded 
that the law was sufficiently clear that persons such as close kin had a duty 
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to report deaths promptly.184 “Bratina is not a mere bystander. The body 
is that of his wife, the body was in his household, and he is the next of kin,” 
the court observed.185 

One case cannot tell us everything about whether American laws have 
created a clear obligation with respect to dignified interment. But the case 
is illustrative, insofar as it does help clarify some of the boundaries of this 
legal right. Laws regarding abandonment—and laws governing dignified 
interment more generally—do not necessarily create duties that are 
common to all in an equal way. But it does seem clear at least that these 
laws apply to individuals who have more specific social duties: close kin 
and those with contractual duties. And more broadly, the ubiquity and sus-
tained application of these obligations across time and place—including 
in the punitive realm of criminal law—demonstrate that they furnish 
sufficient enough rules to those classes of persons, at least, to create clear, 
mandatory duties. 

The harder question, perhaps, is whether dead persons are intended 
beneficiaries of laws that require dignified interment. Indeed, this body of 
law does sometimes adduce at least two interests beyond those of the dead. 

The first is public health.186 For example, when the State of Tennessee 
initially codified the common law crime of abandonment in 1858, the law 
read as follows: “Any person who willfully and unnecessarily, and in an 
improper manner, indecently exposes, throws away, or abandons any 
human body or the remains thereof, in any public place, or in any river, 
stream, pond, or other place, is guilty of a misdemeanor.”187 The crime 
was later upgraded to a felony.188 The Tennessee Supreme Court observed 
in 1981 that the locations identified in this statute were places that either 
“offended the public’s sense of decency” or “exposed the public to the 
danger of contagious diseases or contamination of drinking water.”189 In 
that particular case, the divided 3-2 court affirmed the lower court’s deci-
sion to overturn a conviction where the defendants buried a body in a 
remote mountainous area that was not near a body of water.190 The 
dissenters observed that when the crime was upgraded to a felony in 1965, 
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“There was no discussion of the public health effects of the crime.”191 The 
dissenters also offered, “[I]t is significant that the statute appeared in 
Chapter 8 of the Code of 1858 entitled ‘Offenses Against Public Morality.’ 
It did not appear in Chapter 7 entitled ‘Offenses Against Public Health.’”192 

A second interest of living persons is the protection of families’ ability 
to bury their close kin without undue obstruction.193 Much of the case law 
emphasizing this familial interest arises in the context of determining who 
has the right to sue for interference with a person’s interment or other 
abuses of a corpse.194 This right to sue does not belong to all persons or 
even all family members of a deceased person. Rather, the law tends to 
assign one person with custody of the body for the purposes of inter-
ment,195 and interference with such a right constitutes a tort.196 The 
general rule is that, in the absence of evidence of contrary intent by the 
decedent, the right belongs only to a surviving spouse; in the absence of a 
surviving spouse, the right belongs to next of kin.197 As one early, leading 
case on the subject reasoned, a wife “is certainly nearer in point of 
relationship and affection than any other person. She is the constant com-
panion of her husband during life, bound to him by the closest ties of love, 
and should have the paramount right to render the last sacred services to 
his remains after death.”198 

The fact that laws respecting interment protect public health and next 
of kin does not, however, mean that these laws are not also designed for 
the benefit of the decedents themselves. In the leading case of In re 
Kanavan, for example, the court focused not only on the rights of living 
persons to bury their kin but also on the dead and our shared humanity.199 
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The court offered, “From our childhood we all have been accustomed to 
pay a reverential respect to the sepulchres of our fathers, and to attach a 
character of sacredness to the grounds dedicated and [e]nclosed as the 
cemeteries of the dead.”200 The court continued, “If a dead body may be 
thrown into a river, it may be cast into a street:—if the body of a child—so, 
the body of an adult, male or female. Good morals—decency—our best 
feelings—the law of the land—all forbid such proceedings.”201 The court 
added, “It is imprudent to weaken the influence of that sentiment which 
gives solemnity and interest to everything connected with the tomb.”202 
Consider, too, the case of Martin v. Dennett, wherein the Utah Supreme 
Court applied the common law rule that burial expenses must take priority 
over tax liens when dividing a decedent’s estate.203 This rule, the court 
explained, “recognizes and assures a decedent the right to a decent bur-
ial.”204 The court also cited a New Jersey case explaining, “‘The dictates of 
humanity, no less than the decencies of enlightened society,’ demand that 
reasonable funeral and burial expenses be preferred.”205 

Further, perhaps the strongest evidence that the dead are among the 
intended beneficiaries of the right to dignified interment is the manner in 
which state laws expressly permit decedents to fortify their wishes legally 
prior to their death.206 Some of these laws even expressly cast the ability of 
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a person to dictate the circumstances of their interment in terms of rights. 
Under Washington law, “A person has the right to control the disposition 
of his or her own remains without the predeath or postdeath consent of 
another person.”207 Oklahoma law similarly avers, “Any person has the 
right to direct the manner in which his or her body shall be disposed of 
after death, and to direct the manner in which any part of his or her body 
which becomes separated therefrom during his or her lifetime shall be 
disposed of.”208 Likewise, under South Dakota law, “Every person has the 
right to direct the manner in which his body or any part thereof shall be 
disposed of after his death, and to direct the manner in which any part of 
his body which becomes separated therefrom during his lifetime shall be 
disposed of.”209 Texas law contextually protects a “decedent[’s] . . . right 
of sepulture”210 by referencing a decedent’s contractual rights to be buried 
in a particular plot. 

The dead themselves are among the intended beneficiaries of man-
datory, enforceable protections for dignified interment. And this means 
Americans have a right not only to bury their kin but also to have a 
dignified interment when they pass from this world. 

C. Right Against Undignified Disturbance 

After the dead have been interred, both criminal and civil law protect 
the dead from undignified disturbance. For example, the unauthorized 
disinterring of the bodies of the deceased has long been a criminal offense 
in states across the nation.211 Further, under civil law, courts have allowed 
family members to recover for the unlawful disinterment of a relative.212 
Many of these laws arose in the context of evolving medical research in the 
eighteenth and nineteenth centuries. Cadavers were highly desirable, and 
mercenaries known as “gravediggers” or “body snatchers” would remove 
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good reason), modified, 237 A.D. 640 (N.Y. App. Div. 1933). 
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human bodies from tombs without permission and sell those bodies to 
medical researchers.213 

American law also prohibits the desecration of graves or tombstones. 
Modes of accountability and recovery for this type of desecration vary. 
Some courts permit families to sue for desecration, regardless of who owns 
the tombstone itself.214 Other courts rely on property-based theories of 
recovery.215 Moreover, many state laws prohibit desecration as a matter of 
criminal law.216 And federal law protects against undignified disturbance 
through special protection given to Native American burial grounds.217 
These rules are mandatory, in that there are legal sanctions for failure to 
comply. And similarly, these rules are clear enough so as to be judicially 
enforceable through both civil and criminal law. 

Moreover, legal protections against undignified disturbance are, in 
part, designed to protect the dignity of the deceased. This is borne out by 
cases limiting or rejecting legal requests for disinterment, even by fami-
lies.218 As Judge Cardozo once explained in a 1926 case involving a family’s 
request for disinterment, “Only some rare emergency could move a court 
of equity to take a body from its grave in consecrated ground and put it in 
ground unhallowed if there was good reason to suppose that the 
conscience of the deceased, were he alive, would be outraged by the 
change.”219 
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 214. See, e.g., Jacobus v. Congregation of Child. of Isr., 33 S.E. 853, 854–55 (Ga. 1899) 
(noting that the deceased’s right of possession transfers to his heirs at death, thus allowing 
the heirs to recover damages against a grave desecrater); Mitchell v. Thorne, 32 N.E. 10, 11 
(N.Y. 1892) (reaffirming the right of a decedent’s heirs to recover damages against grave 
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right to recover depends on ownership of the tombstone); England v. Cent. Pocahontas 
Coal Co., 104 S.E. 46, 47 (W. Va. 1920) (acknowledging a “quasi right of property” possessed 
by relatives to bury a corpse and preserve the remains). 
 216. See, e.g., Fla. Stat. § 872.02 (2019); N.C. Gen. Stat. § 14-148 (2014); N.M. Stat. Ann. 
§ 30-12-13 (West 1978). 
 217. See Jack F. Trope & Walter R. Echo-Hawk, The Native American Graves Protection 
and Repatriation Act: Background and Legislative History, 24 Ariz. St. L.J. 35, 36–37 (1992) 
(describing the Native American Graves Protection and Repatriation Act, which came as a 
result of “decades of struggle by Native American tribal governments and people to protect 
against grave desecration”). 
 218. Unger v. Berger, 76 A.3d 510, 515 (Md. Ct. Spec. App. 2013) (“There is . . . no 
right to disinterment. Rather, it is a disfavored action, and a request for disinterment gen-
erally is granted only for good cause.” (internal citations omitted)). 
 219. Yome v. Gorman, 152 N.E. 126, 128 (N.Y. 1926). 
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The recent case of People v. Reid further helps illustrate how dignity 
anchors laws banning forms of undignified disturbance.220 In May 2013, 
Marc Reid stole nine urns containing human remains and used the urns 
as scrap metal.221 He was convicted of theft and disinterring human 
remains.222 On appeal, Reid contended that punishing him for both theft 
and disinterring human remains violated his rights under California law 
because it constituted dual punishment for the same exact behavior, 
something California law forbids.223 He reasoned that the conduct giving 
rise to his larceny conviction was the exact conduct that gave rise to his 
conviction for disturbing human remains.224 In rejecting this argument, 
the court invoked the dignity of the dead. In its view, “[T]he removal of 
human remains from their places of interment” was not “morally akin to 
property crimes such as receiving stolen automobile radios or stealing 
welfare benefits.”225 The court added, “Courts have long recognized the 
dignity and respect society affords the dead and their survivors.”226 

D. Right to Bodily Integrity 

The right to bodily integrity is one that exists in life and persists in 
death.227 In life, criminal and civil law provide punishment and remedies 
for breaches of bodies that include assault,228 battery,229 and sexual 
violence.230 And the state has a federal constitutional responsibility not to 
violate bodies by means of, for example, unreasonable force231 or mali-
cious and sadistic violence.232 The state also has a constitutional duty to 
                                                                                                                           
 220. 201 Cal. Rptr. 3d 295, 299–300 (Ct. App. 2016). 
 221. Rob Parsons, Merced Man Found Guilty in Urn Theft Case, Merced Sun Star (May 
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 222. Reid, 201 Cal. Rptr. 3d at 297. 
 223. Id.; see also People v. Bailey, 360 P.2d 39, 42 (Cal. 1961). 
 224. Reid, 201 Cal. Rptr. 3d at 298. 
 225. Id. at 299. 
 226. Id. at 299–300.  
 227. See generally Hilary Young, The Right to Posthumous Bodily Integrity and 
Implications of Whose Right It Is, 14 Marq. Elder’s Advisor 197, 265 (2013) (summarizing 
and evaluating different perspectives on “whether the bearers of legal rights to posthumous 
bodily integrity are the dead or only the living”). 
 228. 2 Torcia, supra note 163, § 179. 
 229. Id. § 177. 
 230. 3 id. § 276. 
 231. See Graham v. Connor, 490 U.S. 386, 395 (1989) (determining that claims of 
excessive force must meet a “reasonableness” standard); Tennessee v. Garner, 471 U.S. 1, 3 
(1985) (concluding that deadly force may not be used to prevent a suspect’s escape unless 
there is probable cause to believe the suspect poses a serious threat). 
 232. See Hope v. Pelzer, 536 U.S. 730, 738 (2002) (deeming a facility’s treatment of 
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were subjected to “substantial risk of physical harm” and “unnecessary pain”); Whitley v. 
Albers, 475 U.S. 312, 321–22 (1986) (noting the key distinction between force applied in 
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affirmatively protect the health and safety of individuals in its control or 
custody under the theories that (1) the state created the danger,233 and 
(2) the state has a “special relationship” with people in its custody.234 

Criminal and civil law continue to protect the integrity of the dead’s 
bodies or remains through laws that prohibit practices such as necrophilia, 
mutilation, or other abuses of corpses.235 Do these laws constitute manda-
tory prohibitions or obligations that are sufficiently clear to enforce and 
that are intended to benefit a class of persons that include the deceased? 
In other words, do we continue to have a “right” to bodily integrity when 
we die? As with other sets of laws that this Part discusses, these prohibitions 
are mandatory. There is nothing discretionary about whether a person 
may, for example, engage in sexual acts with a dead body. These laws are 
also sufficiently clear to be regularly accompanied by some of the strongest 
sanctions in American law—namely, criminal felony sanctions. 

The more difficult question is whether these laws are for the benefit 
of the dead. After all, there are compelling reasons to conclude that these 
laws are, at least in part, about protecting the living in three ways. First, 
these laws protect families from unwarranted emotional distress. Civil torts 
concerning bodily integrity often focus on the ability of the family to inter 
their dead without negligent or malicious interference.236 Criminal laws 
banning the abuse of a corpse sometimes specify that an element of the 
crime is that the treatment of a dead body would cause a reasonable family 
outrage. Indeed, the Model Penal Code recommends criminalizing the 
abuse of a corpse when a person “treats a corpse in a way that he knows 
would outrage ordinary family sensibilities.”237 Second, these laws protect 
the community from outrage, perhaps preventing breaches of the 
peace.238 Ohio law, for example, not only bans abuse that reasonably 
outrages families but also bans abuse that reasonably outrages “community 
                                                                                                                           
 233. See, e.g., Kallstrom v. City of Columbus, 136 F.3d 1055, 1066 (6th Cir. 1998); 
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 236. See, e.g., Louisville & N.R. Co. v. Wilson, 51 S.E. 24, 25 (Ga. 1905) (finding defend-
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damage). 
 237. Model Penal Code § 250.10 (Am. L. Inst. 1962). 
 238. See Ohio Rev. Code Ann. § 2927.01(b) (1996) (“No person, except as authorized 
by law, shall treat a human corpse in a way that would outrage reasonable community 
sensibilities.”). 
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sensibilities.”239 Third, these laws are likely motivated by the health conse-
quences that attach when a dead body is handled improperly. California’s 
law regarding abusing corpses is found in its “Health and Safety Code,” 
not its more general “Civil Code” or “Penal Code.”240 

But there is also a compelling reason to think that these laws are 
aimed at protecting the dignity and bodily integrity of the dead. For exam-
ple, some necrophilia laws are simply an extension of laws banning sexual 
assault more generally. Consider a Wisconsin law that bans sexual assault 
against nonconsenting victims and specifies that the law applies “whether 
a victim is dead or alive at the time of the sexual contact or sexual 
intercourse.”241 The law, by its own terms, references the deceased as the 
“victim.” Further, by specifying that the law applies whether the “victim is 
dead or alive,” the law appears to provide protection to dead people that 
it grants to those who are alive. Indeed, a few states have interpreted their 
rape statutes to include sexual offenses against at least some dead victims.242 

Moreover, if these laws were solely about protecting families from 
anguish, then it is difficult to explain laws and cases that punish individuals 
from abusing their own family members’ corpses. For example, in State v. 
Bradbury, a man was found guilty of indecently burning his sister’s dead 
body “in such a manner that, when the facts should in the natural course 
of events become known, the feelings and natural sentiments of the public 
would be outraged.”243 Further, laws protecting the dead’s bodily integrity 
presumably apply to people with no known family. In an Arkansas case, an 
elderly man’s sole caregiver was convicted for indecently handling a corpse 
when, over the course of several days, she arranged his body in various 
positions so that passers-by would think he was alive.244 She then cashed, 

                                                                                                                           
 239. Id. § 2927.01(a)–(b). 
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 243. 9 A.2d 657, 659 (Me. 1939). 
 244. Baker v. State, 223 S.W.2d 809, 810–11 (Ark. 1949). 
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and kept, his disability check when it arrived days after he died.245 Unless 
it is the law that only people with families are protected from this kind of 
abuse, and unless it is the law that families may lawfully transgress laws 
banning mutilation and necrophilia, there is something more at stake 
here. And part of that is protecting the dead from degradation and 
exploitation. 

E. Right to Transfer Property 

Property is often described as a “bundle of rights” and legally pro-
tected interests.246 Among these interests or rights are: (1) the right of 
possession, enjoyment, and use; (2) the right of disposition; (3) the right 
to exclude; and (4) the power of testimonial disposition.247 It is that last 
right—the power of testimonial disposition—that is of interest here. The 
ability of persons to transfer properties to heirs upon death has been 
described as “one of the most essential sticks in the bundle of rights.”248 
And while not all property is descendible upon death, the default rule is 
that most property is posthumously transferable.249 

The Supreme Court described the centrality of the right to bequeath 
property in Hodel v. Irving.250 In that case, the Court confronted a law that 
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attempted to restrict Native Americans’ ability to transfer legal interests in 
land upon death; the law generally required that certain property interests 
instead pass to one’s Tribe.251 The Court rejected this “abrogation of the 
right to pass on a certain type of property . . . to one’s heirs.”252 In reaching 
this conclusion, the Court identified the longstanding stature of property’s 
descendibility: “In one form or another, the right to pass on property—to 
one’s family in particular—has been part of the Anglo-American legal 
system since feudal times.”253 The Court then strongly suggested that this 
right had constitutional dimensions. “Even the United States concedes,” 
the Court noted, “that total abrogation of the right to pass property is 
unprecedented and likely unconstitutional.”254 

To be sure, there are a number of ways that one might conceptualize 
this right to pass on property other than as a right of the dead. For 
example, one could contend that the right is really about the living. That 
is, enforcing testamentary interests is a means of protecting the interests 
of a person who was living when creating a will. This is undoubtedly true. 
Even so, the point is that the right is enforced even when it is abrogated 
during death. Put differently, the right exists in life, but it persists in death. 

Another presumptive counterargument is that the right to bequeath 
is a right of the living heirs. It is about the descendant, this argument 
would claim, not the decedent. That is, because they have a legal enti-
tlement to the property, it is their right that is abridged when someone 
attempts to interfere with this entitlement. Assuming that is so, it is also a 
right that belongs to the person who makes the testament, both in the way 
the right is described, and the way that the right is enforced. In Hodel, the 
right is described as a “right to pass on a certain type of property . . . to 
one’s heirs.”255 At the common law, the right was also often described as 
the “right of testamentary disposition,”256 a right that a nineteenth-century 
Georgia Supreme Court described as “sacred” and “necessary.”257 A South 
Carolina court of equity, from the same era, concurred: “Few rights are 
regarded with so much jealousy as the right of testamentary disposition of 
one’s own property . . . .”258 

*    *    * 

To the extent federal courts’ rejection of constitutional rights for the 
dead is premised on the notion that it is “illogical” for people to have 
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rights after death, this premise is unfounded. For centuries, there have 
been legally enforceable, mandatory prohibitions and obligations to 
protect the interests of the dead. These laws are not only about the 
decedent’s families, as such laws often enforce the decedent’s will, even 
against the wishes of a family on matters such as interment. And there are 
obligations and prohibitions concerning the dead that apply to kin and 
non-kin alike. Public health cannot alone explain these laws either; 
indeed, laws banning undignified disturbance apply not only to corpses 
but also to cremated ashes. There is a longstanding tradition of protecting 
the dignity and the will of the dead. And these protections are reasonably 
understood as rights. 

III. FUNCTIONS 

Upon rejecting constitutional rights for the dead, courts have further 
reasoned that posthumous rights serve no public policy function.259 This 
Part challenges that understanding. Distinctively interdisciplinary lessons 
from philosophy, history, sociology, and law collectively teach that post-
humous rights are capable of serving important functions. First, law can 
protect human pursuits and dignity by shielding the dead’s memory from 
undue degradation or corruption, fulfilling the dead’s expressed or 
implicit will, and accommodating people’s varied spiritual beliefs about 
death. Second, postmortem rights can foster egalitarian norms by pro-
hibiting or remedying the stigmatizing and terrorizing effects that the 
mistreatment of the dead sometimes fosters. Third, these rights can 
enhance the perceived legitimacy of law among marginalized groups given 
the legal estrangement that the government’s degradation of the dead 
propagates. 

A. Protecting Pursuits and Dignity 

The ascetic, eccentric ancient Greek philosopher Diogenes the Cynic 
declared that, upon death, he wished to be thrown over a wall, with his 
body open to the elements for the animals to devour.260 He explained: “If 
I lack awareness, then why should I care what happens to me when I am 
dead?”261 A generation later, Epicurus offered a more nuanced account of 
the nothingness of death: “Death does not concern us, because as long as 
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we exist, death is not here. And when it does come, we no longer exist.”262 
He accordingly contended that fearing death was irrational, given that, 
upon death, we have no existence. And therefore, he famously claimed: 
“Death is nothing to us.”263 

Thousands of years later, these contentions continue to serve as an 
alluring foil for historians, anthropologists, philosophers, and legal scholars. 
For example, in historian Thomas Laqueur’s capacious and compelling 
book, The Work of the Dead: A Cultural History of Mortal Remains, he 
contrasted Diogenes’s contention with the voluminous, varied ways that 
humans show posthumous reverence to human bodies across time and 
place.264 Moreover, in recent decades, philosophers have wrestled with 
Epicurus’s more metaphysical claim.265 Leading philosophers such as 
Martha Nussbaum,266 George Pitcher,267 and Joel Feinberg268 have articu-
lated compelling accounts. On these accounts, a person’s death cannot be 
dismissed as “nothing” because of death’s relationship to that person’s 
life. A central feature of humanity is our pursuits, and death interrupts 
those pursuits. As Nussbaum explains, when humans die, this sometimes 
“interrupt[s] their cherished projects, altering the shape of their lives.”269 
Because the interruption of cherished pursuits can alter the shape of a life, 
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Nussbaum further observes that events after death can harm a person to 
the extent those events wrongfully reorient or end those pursuits: “[I]n 
many cases, events that happen after a person’s death can—in a special 
way related to the interruption argument—be bad for a person.”270 
Whether it be a lie spread at a person’s funeral or a reoriented charitable 
trust, a person’s interests can flourish or wither in death because our 
pursuits can flourish or wither in death.271 

Other longstanding accounts about the interests of the dead are 
rooted in conceptions of dignity. Four centuries ago, for example, Hugo 
Grotius attributed the “right of burial” to “the dignity of man.”272 He 
argued that a person who has been deprived of interment is thereby 
“robbed of” honors that are “due” to humans by virtue of what he called 
our “common nature.”273 Because cultures almost universally assign human 
meaning to the dead274 and adopt conventions to protect the dead,275 
violations of these conventions dishonor that meaning. And violating that 
meaning is thereby a form of dishonoring shared human dignity. 

American law is more consistent with the observations of Laqueur, 
Nussbaum, and Grotius than those of Diogenes and Epicurus. Death is 
treated as substantially more than “nothing” in American law. The rights 
afforded to the dead sometimes reflect a view that human pursuits and 
dignity do not evaporate at the moment of death. Events that occur in 
death can affect what those individuals pursued in life or represent an 
affront to human dignity. 

Law is capable of facilitating the protection of human pursuits and 
dignity in at least three ways. First, law may protect a concept that is often 
referred to in culture and law as individuals’ “legacy” or posthumous 
“memory.” Second, law can posthumously protect individuals’ expressed 
wills. Third, law can protect and accommodate human spiritual beliefs. 
These categories are not hermetically sealed; for example, one’s expressed 
will can be predicated on one’s spiritual beliefs or concerns about one’s 
perceived legacy. These categories of protection nonetheless reflect a legal 

                                                                                                                           
 270. Id. 
 271. Nussbaum provides an example of the charitable trust that strays from its initial 
mission or term. Id. at 34. Political theorist Don Herzog has offered similar compelling 
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 272. Hugo Grotius, The Rights of War and Peace 213, 215 (M. Walter Dunne 1901). 
 273. Id. See also Steven J. Heyman, To Drink the Cup of Fury: Funeral Picketing, Public 
Discourse, and the First Amendment, 45 Conn. L. Rev. 101, 156 (2012) (contending that 
dignity does not abate at death). Heyman relied, in part, on the writings of Immanuel Kant 
for that proposition. See Kant, supra note 121, at 83. 
 274. Laqueur, supra note 264, at 5–9. 
 275. Id.; see also Quigley, supra note 264, at 83–84 (explaining how several cultures 
have buried and entombed corpses for thousands of years to protect the dead). 
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view that there are worthy dimensions of humanity that outlive our corpo-
real life. And these categories of protections also reflect an understanding 
that matters of death can retroactively impact matters of life. 

1. Memory. — In the way of protecting human pursuits, American law 
often seeks to preserve an aspect of posthumous humanity frequently 
called “memory.” Consider, for example, the following three legal deploy-
ments of the memory of the dead. First, courts have sometimes recognized 
the right of a dead person’s family or estate “to control, preserve and 
extend his status and memory and to prevent unauthorized exploitation 
thereof by others,” while also acknowledging that public figures leave an 
important impression on the public’s broader collective memory.276 
Second, historically, across the United States, it constituted a form of 
criminal libel for a publication to “blacken the memory of [the] dead.”277 
Third, courts have said that governing desecration of human remains and 
graves reflect presumptive “respect . . . for the memory of the dead.”278 

Each of these invocations of memory references the psychic impres-
sion and influence that persons continue to occupy after death. And yet, 
they reference different dimensions of that psychic impression and 
influence. The first quote refers to what a person creates in life. For a time 
in death, people’s estates or families may sometimes continue to control 
how those creations may be deployed and whether the creators retain 
credit.279 These creations include a person’s public image.280 The second 
refers to how one’s reputational legacy is perceived in death, such as one’s 
character and the worthiness of one’s deeds. The third quote references 
something related, but distinct: whether a person is perceived as being 
treated with basic human dignity in death. All three have the ability to, in 
Nussbaumian terms, alter the shape of a life by shaping the arc of projects 
a person pursued while alive. And for all three, the law recognizes and 
remedies injuries to these dimensions of posthumous memory. 

a. Memory as Creation. — In Alexander Hamilton’s final soliloquy in 
the popular musical that bears his name, he declares, “Legacy. What is a 
legacy? It’s planting seeds in a garden you never get to see.”281 The living 
                                                                                                                           
 276. Martin Luther King, Jr., Ctr. for Soc. Change, Inc. v. Am. Heritage Prod., Inc., 296 
S.E.2d 697, 706 (Ga. 1982). 
 277. Commonwealth v. Clap, 4 Mass. 163, 168 (1808). 
 278. McDonald v. Butler, 74 S.E. 573, 576 (Ga. Ct. App. 1912). 
 279. See Martin Luther King, Jr., Ctr. for Soc. Change, Inc., 296 S.E.2d at 705–06. 
 280. See, e.g., Elvis Presley Enters. v. Elvisly Yours, Inc., 936 F.2d 889, 897 (6th Cir. 1991) 
(prohibiting a company from using the name, likeness, and image of Elvis Presley); Pirone 
v. MacMillan, Inc., 894 F.2d 579, 580 (2d Cir. 1990) (determining whether “the name and 
likeness of George Herman ‘Babe’ Ruth is . . . a protectible commodity”); Rogers v. 
Grimaldi, 875 F.2d 994, 996 (2d Cir. 1989) (considering whether Ginger Rogers could 
prevent the use of the movie title “Ginger and Fred”); Carson v. Here’s Johnny Portable 
Toilets, Inc., 698 F.2d 831, 834 (6th Cir. 1983) (discussing whether the use of the phrase 
“Here’s Johnny” violated Johnny Carson’s rights of privacy and publicity). 
 281. Lin-Manuel Miranda, The World Was Wide Enough, on Hamilton (Original 
Broadway Cast Recording) (Atlantic Recording Co. 2015). 
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pursue cherished projects: songs,282 books,283 a public persona,284 a more 
just world.285 The existence and influence of those projects sometimes live 
longer than the person who initiated or crafted them. The law protects 
this phenomenon, permitting the dead to retain some degree of credit for 
and influence over those creations. This is not always the purpose of laws 
that regulate the dead, but some posthumous regulations nonetheless 
serve that function. 

Globally, the “right of attribution” and the “right to integrity” are two 
ways that laws protect people’s credit and influence over creations in 
death.286 Collectively, these rights are often referred to as moral rights. As 
the name suggests, the right of attribution ensures that when works are 
displayed, the creator receives proper credit.287 The right of integrity gives 
people the right to ensure that their works are not altered in ways that 
would impugn the reputation of the author.288 Both of these rights are 
protected by the Berne Convention.289 France is the most protective of 
these rights. There, the rights are inalienable, and when the author dies, 
the rights persist in perpetuity.290 By contrast, while the United States 
entered into the Berne Convention in 1989, there is no general protection 

                                                                                                                           
 282. See, e.g., Williams v. Gaye, 885 F.3d 1150, 1160 (9th Cir. 2018) (considering a 
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97 Calif. L. Rev. 263, 265 (2009) (advocating for the opposite view, that “the right of integ-
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even destroying, works of art, and of freeing art from the control of the artist”). Professor 
Amy Adler makes clear, however, that she has much stronger objections to the right to 
integrity than the right to attribution. Adler, supra, at 265. 
 287. See Kwall, supra note 286, at 1972–73. 
 288. See id. (“The right of integrity guarantees that the author’s work truly represents 
her creative personality and is free of distortions that misrepresent her creative expression.”). 
 289. Berne Convention for the Protection of Literary and Works Property, Sept. 9, 1886, 
as revised at Paris on July 24, 1971, and amended on Sept. 28, 1979, S. Treaty Doc. No. 99-
27, 1161 U.N.T.S. 3 (entered into force for the United States Mar. 1, 1989). 
 290. See Galia Aharoni, You Can’t Take It with You When You Die . . . or Can You?: A 
Comparative Study of Post-Mortem Moral Rights Statutes from Israel, France, and the 
United States, 17 U. Balt. Intell. Prop. L.J. 103, 107–08 (2009) (explaining that French moral 
rights “cannot be given away and presumably last for eternity”). 
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of moral rights with respect to intellectual property.291 The Visual Artist 
Rights Act of 1990 protects moral rights for works of visual art, i.e., 
paintings and drawings.292 But those rights are alienable and cease when 
the work’s creator dies.293 

Nonetheless, as a practical matter, one mechanism that American law 
uses to ensure posthumous credit and influence is contractual licensing 
regimes. American copyright law protects certain works that result from 
people’s authorship and original, creative judgment.294 No one may, 
among other things, reproduce the protected aspects of this work without 
the permission of the author.295 This means that when contractually grant-
ing a third party permission to publish a work, an author may assign 
licensing conditions.296 And the right to attribution is commonly one of 
these conditions.297 What is more, copyright protection generally lasts 
seventy years after the death of the author298 and even longer for some 
works.299 And in this sense, an incidental function of copyright law is to 
provide some degree of posthumous credit and influence over a work.300 
Though because these are economic rights, as opposed to moral rights, 
they are limited. As Professor Rebecca Tushnet has observed, “Where 

                                                                                                                           
 291. See Roberta Rosenthal Kwall, “Author-Stories:” Narrative’s Implications for Moral 
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Convention). Indeed, neither copyright laws nor the federal Lanham Act protect even the 
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Corp. v. Twentieth Century Fox Film Corp., 539 U.S. 23, 32–33 (2003) (holding that 
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 293. 17 U.S.C. § 106A(d). 
 294. See U.S. Copyright Off., Circular 1: Copyright Basics 1, https://www.copyright.gov 
/circs/circ01.pdf [https://perma.cc/WJC4-47AR] (last updated Dec. 2019) (describing the 
types of creative works that American copyright law protects). 
 295. Id. at 2 (“Copyright provides the owner of copyright with the exclusive right to . . . 
reproduce the work in copies . . . .”). 
 296. See Rebecca Tushnet, Naming Rights: Attribution and Law, 2007 Utah L. Rev. 789, 
790 (2007) [hereinafter Tushnet, Naming Rights] (describing the ways that authors in the 
United States may seek to protect attribution rights). 
 297. See id. (describing contractual relationships as the singular way for authors to 
retain attribution rights). 
 298. Eldred v. Ashcroft, 537 U.S. 186, 195–96 (2003). 
 299. 17 U.S.C. § 304(b) (2018) (permitting, with renewals, terms of up to ninety-five 
years for works created before January 1, 1978). 
 300. This is not the primary goal of copyright law, which is to incentivize creation and 
dissemination by authors. See Eldred, 537 U.S. at 219 (“The Framers intended copyright 
itself to be the engine of free expression. By establishing a marketable right to the use of 
one’s expression, copyright supplies the economic incentive to create and disseminate 
ideas.” (quoting Harper & Row Publishers, Inc. v. Nation Enters., 471 U.S. 539, 558 
(1985))). 
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there is no contractual relationship between an author and a user . . . there 
is no way for an author to demand a separate attribution right. When the 
author lacks economic leverage . . . she is unlikely to be able to retain 
attribution rights.”301 

Among the decidedly more controversial means of posthumous influ-
ence is the right of publicity, a state-law-based form of intellectual 
property. Over forty states either have a right of publicity statute or have 
otherwise recognized such a right.302 This right creates a property interest 
in a person’s name or likeness and protects that interest from commercial 
exploitation without permission.303 And in about twenty-five states, the 
right of publicity persists after death.304 The length of time that the right 
lasts in death varies widely, “from lasting ten years after a person’s death, 
to thirty, to forty, to fifty, to seventy, to one hundred years, to forever.”305 
Other factors that vary from state to state are whether the laws apply to 
only public figures and whether the laws apply to only people who 
commercially exploited their own image.306 

Critics of these laws charge not only that the right of publicity is 
inconsistent across states but also that the right: is unduly restrictive of 
freedom-of-speech interests,307 should be reimagined as a tort to better 
reflect its roots in dignity and privacy,308 or should be reimagined as a 
species of trademark law to focus on instances of market confusion.309 
Resolving these critiques is beyond the scope of this Article. The aim of 
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invoking the right to publicity is limited; it further demonstrates that some-
times the law can, and does, protect credit and influence over our 
creations in death.   

b. Memory as Reputation. — Another concept of memory that the law 
can, and sometimes does, facilitate is related to reputation. Allegations 
that emerge or spread in death can alter people’s perception of a decedent 
and resultantly affect the projects the decedent pursued in life. As 
Professor Don Herzog explains in his provocative work Defaming the Dead, 
“[S]ome of your old projects might well outlive you.”310 He offers as a 
fictional example a civic leader who dies while spearheading a drive to 
renovate city parks, and then at the leader’s funeral, someone spreads a 
false rumor that the leader was an embezzler and a child molester. “Who 
wants to keep working on what’s mordantly dubbed the Child Molester 
Park Project? Your one-time associates withdraw. Just as if you were still 
alive, the defamation corrodes your reputation and makes others unwill-
ing to cooperate with you.”311 Indeed, last year, postmortem allegations 
against Michael Jackson in a heavily watched documentary resulted in calls 
to boycott music Jackson released in life.312 Posthumous reputational 
attacks can alter the direction of projects that commenced in life. 

Actions sounding in defamation are one of the rare means that 
English and American laws have sometimes used to prevent people from 
wrongly undermining the reputations of the dead. To be sure, British and 
American traditions have typically rejected civil liability for defaming the 
dead.313 Indeed, in Britain, all tort claims survive death except defamation 
claims.314 These legal traditions, however, have had a more complicated 
relationship with the posthumous application of criminal defamation laws. 
This criminal tradition is sometimes traced to 1606, when a Puritan was 
convicted by the Star Chamber for writing disparaging statements about 
Archbishop John Whitgift, who was deceased.315 The English common law 
prohibited scandalum magnatum—that is, the slander or libel of “persons 
of high rank.”316 And early in the life of the American republic, a more 
capacious version of posthumous protection against criminal defamation 
emerged in some states. In 1808, for example, a Massachusetts court held 
that it was unlawful “either to blacken the memory of one dead, or the 
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 311. Id. at 250–51. 
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reputation of one who is alive, and expose him to public hatred, contempt, 
or ridicule.”317 These protections were in place, at least in part, to prevent 
“stir[ring] up the passions of the living and produc[ing] acts of 
revenge.”318 

Six states have statutes on the books that criminalize defamation of 
the dead.319 For example, Kansas law states that “criminal false commu-
nication” includes “communicating such information [that the person] 
knows to be false and will tend to . . . degrade and vilify the memory of one 
who is dead and to scandalize or provoke surviving relatives and 
friends.”320 Oklahoma law defines criminal defamation of the dead as “a 
false or malicious unprivileged publication” that is “designed to blacken 
or vilify the memory of one who is dead, and tending to scandalize his 
surviving relatives or friends.”321 

These laws are very rarely enforced, perhaps in part because the 
Supreme Court has held that defamation statutes violate the First 
Amendment if they punish public expression about public matters and do 
not include actual malice as an element.322 A 1981 case in Louisiana is 
illustrative. In that case, a defendant faced a charge of criminally defaming 
the dead for calling a recently deceased school supervisor a “drunkard.”323 
The state supreme court held that the criminal defamation statute is 
unconstitutional to the extent that it punishes public expression about 
public officials without an actual malice requirement.324 The court did not 
reject the posthumous application of the statute, noting both that the rep-
utations of the deceased are “vulnerable to injury”325 and that “criticism 
of a deceased public official” can be “grievous to family and friends.”326 

In addition to defamation, posthumous pardons are another rare way 
that law can protect the reputational interests of the dead.327 The first 
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federal posthumous pardon took place in 1999, when President Clinton 
cleared the name of an African American soldier who was wrongfully 
dismissed from the army in the early 1880s.328 And the most recent federal 
pardon was that of boxer Jack Johnson, who experienced a racially moti-
vated prosecution under the Mann Act early in the twentieth century.329 
That pardon came following a long campaign by other elected officials to 
clear Johnson’s name. As then-Senate Minority Leader Harry Reid 
explained in 2013, “Johnson’s memory was unjustly tarnished by a racially 
motivated criminal conviction, and it is now time to recast his legacy.”330 
But even before federal pardons commenced, many governors had already 
engaged in such pardons.331 In the 1980s, for example, Georgia’s governor 
pardoned Leo Frank, a victim of an early twentieth-century antisemitic 
prosecution and lynching.332 And when, in 1996, Governor Pete Wilson 
pardoned a man who was exonerated of murder after death, the pardon 
stated: “Unfortunately, we cannot do justice for Jack Ryan, the man. But 
we can do justice for Jack Ryan, the memory.”333 

c. Memory as Dignity. — Another concept of memory that animates life 
and law is related to the core dignity of each person. Evincing disrespect 
toward the dead person is sometimes understood as an assault on core 
human dignity.334 As one court explained roughly a century ago, “The law 
recognizes and holds sacred that respect which all natural persons are pre-
sumed to have for the memory of the dead.”335 Sociologist Robert Hertz 
explained in a 1907 work that humans are “social being[s] grafted upon 
[a] physical individual”; mistreating or destroying that physical being is 
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“tantamount to a sacrilege” against the social order.336 Or as Thomas 
Laqueur put it, “[T]he willfully brutal disposal of the dead—the treatment 
of the corpse as carrion—is an act of extreme violence, an attack on the 
order and meaning we look to the dead to maintain for us.”337 Many of the 
posthumous common law rights Part II describes functionally protect this 
notion of memory as basic human dignity. Laws protecting a dead person’s 
bodily integrity, ensuring dignified interment, and preventing undignified 
disturbance upon burial are consistent with this understanding.338 

Further, it may well be that when we are capable of this kind of inter-
generational empathy, we are encouraged to discover and remember past 
pursuits. Consider, for example, the avowed mission of the leading 
organization dedicated to archeology; they aim to expand “public under-
standing of the material record of the human past to foster an apprecia-
tion of diverse cultures and our shared humanity.”339 By contrast, when we 
do not value the humanity or dignity of people who came before, the living 
have less inducement to engage in such discovery. And in this sense, the 
value we have for the shared humanity of the dead can help shape the arc 
of humans’ past pursuits. Legal protections after death, then, can help 
affirm the importance of unique dimensions of humanity. 

2. Will. — The law also functions to protect human pursuits by giving 
postmortem effect to human will. The law honors certain personal direc-
tives after death, giving people some degree of control over their property 
and their memory. Some of these directives are described in other parts of 
this Article. Through wills and trusts, the law generally honors decedents’ 
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about/mission [https://perma.cc/8XV9-635N] (last visited Aug. 19, 2020). 
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wishes about how to administer their property.340 Through copyright law 
and the right of publicity, the law provides some degree of control over 
intellectual property to the dead and to their assignees.341 Through health 
care directives, many states give decedents considerable control with 
respect to the disposition of their bodies.342 And as this Article notes, some 
of these states expressly cast the ability of a person to dictate the circum-
stances of their interment in terms of rights.343 

Law, then, can function to protect or thwart a decedent’s will in ways 
that impact a person’s life pursuits. The context of charitable trusts 
provides one of the clearest examples of this principle. In life, people com-
mit to aiding charitable projects after their death, and law attempts to 
enact their will long after they are gone. And when fulfilling that will’s 
precise terms becomes impracticable, the law comes as close as it can 
through doctrines like cy pres, a doctrine that generally attempts to best 
approximate decedents’ will in the wake of impossibility.344 For example, 
in Jackson v. Phillips, after slavery was abolished, a court redirected a trust’s 
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note 266, at 34. 
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funds to education for freed formerly enslaved people, whereas the trust 
was technically dedicated to funding the abolition of slavery.345 In direct 
ways, then, law provides posthumous protection to life pursuits by at-
tempting to effectuate the decedent’s will. 

3. Spiritual Accommodation. — Another function of posthumous rights 
is to accommodate the wide range of beliefs that people have about the 
mysteries of death. In some traditions, death is thought of as a time to rest, 
ideally peacefully.346 Judge Cardozo alluded to this tradition when he 
spoke of “disturbing” the dead’s “repose.”347 Further, in at least some tra-
ditions, the nature of a burial site can influence whether that rest happens 
or whether instead a person finds themselves restless. For example, when 
a Dallas man of Jewish faith successfully sued a funeral home in 2019 for 
moving his parents’ remains, he told reporters, “Somebody . . . disrupted 
their eternal rest.”348 And when a pastor in Philadelphia learned of a burial 
site for formerly enslaved people that was unmarked and regularly 
trampled over, he reported: “Everything underneath was crying out, and I 
didn’t know.”349 Or consider the poem Bury Me in a Free Land by Frances 
E.W. Harper, a free African American woman who wrote in 1858, “I could 
not rest if around my grave / I heard the steps of a trembling slave: / His 
shadow above my silent tomb / Would make it a place of fearful gloom.”350 

For others, the nature of interment can determine whether a person 
finds themselves trapped in a liminal space between the material world 
and an afterlife.351 Other traditions believe in a coming mass resurrection, 
in which at least some dead will be guided to an afterlife.352 Some, perhaps, 
believe some combination of these things. And still others believe in none 
of these things. There are those who subject their corpses to a process 
called “cryonics,” paying significant amounts to freeze their bodies after 
death on the belief that science may one day provide the tools for their 
resurrection.353 Further, some philosophers and others over time have said 

                                                                                                                           
 345. 96 Mass. 539, 541 (1867). 
 346. See Laqueur, supra note 264, at 84. 
 347. See Yome v. Gorman, 152 N.E. 126, 128–29 (N.Y. 1926). 
 348. Ginger Allen, Dallas Man Sues Funeral Company for Mishandling Parents’ 
Corpses: ‘Someone Disrupted Their Eternal Rest’, CBS Local (Feb. 7, 2019), https://dfw. 
cbslocal.com/2019/02/07/dallas-man-sues-cemetery-mishandling-corpse (on file with the 
Columbia Law Review) (internal quotation marks omitted) (quoting Louis Dorfman). 
 349. Michaela Winberg, Philly’s Black Burial Grounds and the Battle for Preservation, 
Billy Penn (Mar. 24, 2019), https://billypenn.com/2019/03/24/phillys-black-burial-groun 
ds-and-the-battle-for-preservation [https://perma.cc/XAS4-5JAC] (last updated Mar. 28, 
2019) (internal quotation marks omitted) (quoting Jesse Wendell Mapson, Jr.). 
 350. Frances Ellen Watkins, Bury Me in a Free Land, The Anti-Slavery Bugle, Nov. 20, 
1858, at 3, reprinted in Complete Poems of Frances E.W. Harper 93, 93–94 (Maryemma 
Graham ed., Oxford Univ. Press 1988). 
 351. See Laqueur, supra note 264, at 58. 
 352. See id. at 109–10. 
 353. See, e.g., Alcor Life Extension Found. v. Richardson, 785 N.W.2d 717, 730 (Iowa 
Ct. App. 2010) (ordering, over the family’s objections, the disinterring of a body for cryonics 



1518 COLUMBIA LAW REVIEW [Vol. 120:1471 

that they wish to be buried in a manner that maximizes their biodeg-
radability; the pre-Socratic philosopher Heraclitus contended that 
“corpses are more worth throwing out than dung” because they make 
good fertilizer.354 Consistent with that view, Washington’s state legislature 
became the first state to legalize human composting last year.355 

The full range of beliefs that people hold about the afterlife is beyond 
the scope of this Article.356 The point here is that, at the risk of under-
statement, one’s beliefs about the afterlife can shape the arc of one’s life. 
This is so in two ways. First, the actions that a person takes in life may be 
influenced by their beliefs about a life beyond what we see. This is true in 
incalculable ways, not the least of which is that many charitable trusts have 
religious dimensions.357 Second, if any of these traditions are correct about 
an afterlife, or afterlives, this too could shape the arc of a life in a very 
literal sense. Indeed, philosophers who engage with the topic of death 
often stipulate that there is no afterlife, because if there is, then death can 
hardly be “nothing.”358 As a functional manner, the law takes a different 
approach, providing some degree of accommodation to the varied beliefs 
people have about life after death by honoring their requests about the 
disposition of their bodies and property. 

B. Enhancing Equality 

Another function that posthumous rights can serve is to ameliorate or 
correct inequality. This is because the prejudice-based subjugation that 
groups experience in life sometimes follows them into death. Early in the 
past century, this revealed itself through treatment of the bodies of lynch-
ing victims.359 A century earlier, the practice of “body snatching” from 
graves disproportionately affected Blacks, immigrants, and impoverished 
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people.360 Native American graves were exploited and looted over the 
course of centuries, often with no accountability.361 Separate but unequal 
cemeteries were once a way of life.362 And only a few decades ago, AIDS 
victims often faced varied forms of discrimination after death.363 

The dead’s bodies, beliefs, and stories, then, have served as a site of 
identity-based subordination. This posthumous subjugation can have 
broader consequences for inequality in at least three ways. First, certain 
degrading treatment against dead members of a group can serve to terror-
ize living members of that group. Second, this treatment can serve to foster 
stigma by expressing implicit ideas about a living member of that group’s 
social and political standing. Third, invidious disparate treatment of the 
dead can corrupt a culture’s collective memory about a group, sending 
tacit expressive messages about the value of a group’s contributions to 
humanity.364 To be sure, in all three contexts, living beings experience 
much of the harm. Nonetheless, the common mode across these contexts 
is the dehumanization of the dead. Law and the architecture of rights can 
function to address these modes of subordination by recognizing the 
dehumanized subject as a human. 

1. Terror. — Sometimes, the willful degradation of a dead person’s 
humanity can be deployed to evoke mass terror among others who share 
characteristics with the deceased. A harrowing example is the treatment of 
some lynching victims in the Jim Crow South. The mutilation of fourteen-
year-old Emmett Till’s body, for example, has long been a part of the 
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American consciousness; his open casket helped ignite the Civil Rights 
Movement.365 And more broadly, in public lynchings, after victims were 
hanged, body parts of the victims would be severed and paraded as 
souvenirs. “Heart and Genitals Carved from Lynched Negro’s Corpse,” 
read a 1933 newspaper headline describing a Texas lynching.366 Another 
newspaper article in 1899 told of the mutilation of Sam Hose (also known 
as Sam Holt) at a public lynching that drew 2,000 onlookers. Though, 
readers should be warned, the details described in that article are painfully 
horrifying: 

Before the body was cool, it was cut to pieces, the bones were 
crushed into small bits, and even the tree upon which the wretch 
met his fate was torn up and disposed of as ‘souvenirs.’ The 
negro’s heart was cut into several pieces, as was also his liver. 
Those unable to obtain the ghastly relics direct paid their more 
fortunate possessors extravagant sums for them. Small pieces of 
bones went for 25 cents, and a bit of liver crisply cooked sold for 
10 cents. As soon as the negro was seen to be dead there was a 
tremendous struggle among the crowd, which had witnessed his 
tragic end, to secure the souvenirs.367 

Another newspaper, describing the same lynching, noted, “Masks played 
no part of the lynching. There was no secrecy; no effort to prevent anyone 
[from] seeing who lighted the fire, who cut off the ears or who took the 
head.”368 While it is impossible to know all of the reasons people did this 
to Black victims, sociologists have subsequently explained how the lynch-
ing was designed, in part, to create a “climate of terror.”369 Among other 
things, it operated as a tool of control over the Black labor force in an era 
in which slavery was technically illegal.370 

While terror operates to harm and scare alive communities or groups, 
the mechanism of this terror was the degradation and negation of dead 
victims’ humanity. Consider, for example, a 2002 opinion from the 
Southern District of New York that offers a persuasive account of the deep 
connection between a dead victim’s treatment and the community that 
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treatment terrorizes.371 That case involved, among other things, a dicta-
tor’s posthumous degrading treatment of a dead person by dragging his 
body through the streets after a torturous murder.372 The court in that case 
acknowledged that a “corpse . . . dragged through the streets by the assail-
ants, at that point is conceptually no longer himself personally a subject of 
torture or even cruelty.”373 Still, “[L]ife’s veneration of life does not end 
at the grave; death does not extinguish organized society’s reverence for 
human dignity or the law’s recognition of all aspects of life’s experience; 
nor does it diminish protection against life’s degradation.”374 When a 
victim’s body is degraded after death with the goal of evoking terror, the 
brutality is effective presumptively, in part, because the perpetrator 
demonstrates that they do not view the victim, or by extension, those who 
share traits with the victim, as humans worthy of dignified memory. 

A function of laws that ban practices like bodily mutilation and other 
degradation of corpses is that they can ostensibly deter or remedy this form 
of terror—when those laws are enforced. And there is power, too, in 
conceptualizing these protections as “rights.” It reaffirms our collective 
belief that the person who was the direct object of the horrific act was, in 
fact, human. It is difficult to conceptualize these types of acts as assaults on 
a group’s shared humanity if one does not first acknowledge that the 
victim of the posthumous assault was, in fact, human. 

2. Stigma. — The following two relatively recent fact patterns set the 
stage for understanding how discrimination against the dead can perpet-
uate stigmatic harm.375 In 2016, a Latinx veterans organization in Texas 
brought a federal suit against a cemetery association for refusing to bury 
Hispanics in a “whites-only” cemetery.376 An official reportedly explained 
to a decedent’s wife that because “he’s a Mexican,” she should “go up the 
road and bury him with the niggers and Mexicans.”377 A second recent 
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complaint in Mississippi alleges that a funeral home rescinded its agree-
ment to bury a man when it learned that he was gay.378 

These relatively recent stories are reverberations of extensive histori-
cal discrimination after death in the United States, especially on the basis 
of race, sexual orientation, and disability. Segregated cemeteries were 
commonplace even during the colonial era.379 In Bedford, Massachusetts, 
for example, early settlers designated an “African reservation” to bury 
Black residents in unmarked graves.380 New York City had created a 
separate Black cemetery by at least 1712 and created another in 1794.381 
This colonial-era segregation carried implicit messages. Writing about 
segregated colonial graveyards, historians have explained that this segre-
gation was part of a broader caste system that reflected the perceived 
“order of men.”382 Placing Blacks at the periphery of cemeteries alongside 
“paupers” and “criminals” communicated their status at the “lowest rung 
of the ladder.”383 Placing people who had committed crimes in obscure 
places of cemeteries presumably communicated their stigmatized status as 
well.384 

Segregation among and within cemeteries persisted after slavery. 
During the Jim Crow era, state and local governments across the South 
adopted laws that prohibited integrated cemeteries in the late 1800s and 
early 1900s.385 An 1899 ordinance in Jackson, Mississippi, for example, 
made expressly clear that “[t]he burial of colored people” was “prohib-
ited” in its city-funded white cemetery.386 Likewise, a Birmingham law 
prohibited “colored” paupers and white paupers from being buried in the 
same section of the cemetery.387 A 1904 town charter in Georgia similarly 
read that “white and colored people should not be buried in the same 
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cemeteries, under any circumstances.”388 A Louisiana law even dictated 
that Black corpses be carried in separate train cars than white corpses 
when in transport.389 

Beyond the South, racially segregated cemeteries were enforced 
through racially restrictive covenants.390 For example, until at least the 
1960s, a cemetery called White Chapel Memorial in Detroit had a racially 
restrictive covenant that required anyone buried there to be at least 
seventy-five percent white.391 Indeed, in August 1960, a Native American 
in the cemetery was dug up from a plot beside his white wife because of 
that covenant.392 When practices of this kind were challenged under states’ 
civil rights laws, courts often concluded that cemeteries were not places of 
“public accommodation” under state civil rights laws.393 Moreover, at the 
federal level, Arlington Cemetery remained segregated until 1948.394 

When efforts to integrate cemeteries were successful, those efforts 
were sometimes met with considerable opposition. Integration of a ceme-
tery in Michigan in 1959 sparked violent protests that resulted in arrests.395 
In 1985, a federal court in Dade City, Florida, ruled that under federal law, 
a whites-only cemetery was required to permit the burial of a Black man; 
the resultant harassment and backlash led the man’s family to relocate him 
to another cemetery a year later.396 At another cemetery in Georgia, when 
Blacks were allowed to be buried there in 1979, whites disinterred their 
family members, moving them to other cemeteries at a rate of about 
twenty-five per year for several years.397 

The latter part of the twentieth century further witnessed an addi-
tional class of posthumous discrimination: disparate treatment based on a 
dead person’s HIV or AIDS status.398 This happened, in part, through 
segregation. At government-owned Hart Island in New York, for example, 
unclaimed dead people with HIV and AIDS were initially buried away from 
the mass graves of the unclaimed people who did not have known HIV and 
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AIDS.399 Thereafter, when that practice ended, thousands of people with 
HIV and AIDS were disproportionately placed in the mass graves at Hart 
Island because they were disproportionately “unclaimed”; officials often 
assumed that gay men with that illness did not have families.400 As a 2018 
New York Times article explained, paraphrasing a daughter of one of the 
people buried there, it was “a double indignity to die from such a stigma-
tized disease and then be buried in anonymity in a mass grave.”401 

Moreover, around the nation, funeral homes often either explicitly 
refused to serve, or placed unreasonable discriminatory demands on, 
those who died of AIDS-related causes.402 In an article twenty years ago 
called Discrimination After Death, Professor Mark Wojcik documented this 
“spectrum of discriminatory practices” that people with HIV and AIDS 
faced in death.403 Among many others, the article tells the story of a little 
girl named Kedra, whose foster parents faced extreme obstacles to burial: 

It took 26 phone calls to 26 different funeral directors before we 
finally found one who was willing to take our baby and bury her. 
We were given all kinds of stories . . . . 
. . . . 
It was horrible. We had fought discrimination while she was alive, 
and I did not expect to face that kind of discrimination at death, 
too.404 
In other cases, funeral directors agreed to inter a person but then 

actually provided substandard, discriminatory services. One funeral home 
in Pennsylvania deceptively held a funeral service with an empty casket so 
that employees would not have to touch the decedent’s body.405 These 
types of actions telegraphed messages about AIDS that stigmatize the 
person’s memory and relative social position. 

Acts against the dead, then, can serve to stigmatize, sometimes with 
the aegis of law. But law can also function to ameliorate this stigma. For 
example, in 1893, New York expressly banned cemeteries from 
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discriminating on the basis of race; New Jersey passed a similar law in 1898; 
and Illinois in 1935.406 Decades later, the federal civil rights law helped 
break the cycle of formal racial discrimination in cemeteries.407 Similarly, 
the Americans with Disabilities Act (ADA) sometimes redressed 
discrimination against deceased persons with HIV and AIDS. For anti-
discrimination laws like the ADA to apply in these cases, litigants expressly 
needed to argue that dead people had a statutory right to nondiscrimina-
tion. “[T]he fact that in the present case it is the deceased’s disability that 
led to the discriminatory action should not allow the Defendant to escape 
liability,” a brief by the DOJ read in one case that ultimately settled.408 
Similarly, in DiMiceli & Sons Funeral Home v. New York City Commission on 
Human Rights, a court found that a law that barred public accommodations 
from discriminating against the “physically handicapped” applied “to 
those individuals who have died due to complications associated with the 
AIDS virus and to their family members who have been stigmatized by their 
association with the deceased.”409 Rights for the dead are not without 
function. 

3. Equal Memory. — Segregated burial sites in the United States have 
experienced vastly different levels of respect, leaving descendants of mar-
ginalized and brutalized groups with fewer sites to remember and honor 
their dead family members. One of many examples of this can be found at 
Oakland Cemetery in Atlanta.410 Founded in 1850, when Atlanta was a 
town of about 2,500, Oakland Cemetery is one of the oldest present man-
made sites in the city.411 The area is home to elaborate burial sites, a mix 
of grand, marble structures graced with Gothic, Roman, Greek, and in-
novative themes.412 Near the center of the grounds sits a well-preserved 
cemetery commemorating confederate insurrectionists who died fighting 
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against the United States during the Civil War.413 “Our Confederate 
Dead,” states the obelisk that stands above them,414 a monument that was, 
for many years, the tallest structure in the City of Atlanta.415 Most of the 
names of the insurrectionists are preserved in a document created by the 
Atlanta Memorial Association in the 1880s, which transcribed their deaths 
in chronological order using original hospital records.416 

The cemetery also contains the graves of Black Americans, roughly 
870 of whom are unknown persons buried in the mid-nineteenth 
century.417 The burial grounds were segregated from the outset, initially 
by custom.418 Then, in 1852, an ordinance by the Atlanta City Council 
officially required that Blacks be segregated from whites.419 When the cem-
etery expanded in early 1877, the council again ordered that the graves of 
Blacks be disinterred and relocated to make room for additional whites.420 
Somewhere along the way, the names of those buried were lost to 
history.421 Their treatment in death contrasts markedly with that of the 
Confederate site, given that it is illegal under Georgia law to move memo-
rials dedicated to the so-called “Confederate States of America.”422 This 
disparate treatment is illustrative of a much broader trend among histor-
ically segregated Black gravesites.423 

Native American burial grounds have also been sites of disparate 
levels of preservation and respect. This mistreatment is best contextualized 
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within, as Professor Maggie Blackhawk recently put it, a “history with 
colonialism and the violent dispossession of Native lands, resources, 
culture, and even children.”424 Indeed, the federal government officially 
facilitated the raiding of Native cultural property and human remains.425 
In 1868, the Surgeon General notoriously issued a directive requesting 
that army personnel collect indigenous people’s skulls and other body 
parts for scientific research.426 The result was that thousands of indigenous 
people’s skulls were stolen, sometimes through means of postmortem 
decapitation.427 

For over a century thereafter, indigenous graves were pillaged with 
abandon, and the common law provided little protection.428 In 1965, for 
example, a Florida appellate court reversed a conviction against a man 
who removed a Native man’s skull from a burial site.429 The court con-
cluded that his actions were not done “wantonly and maliciously” because 
the defendant was unaware of Seminole burial customs.430 Traditional 
common law rights for the dead, as well as the traditional civil rights 
paradigm, have had their limits in the way of providing protection for mar-
ginalized groups. 

Still, where these types of protections have failed, at least one law 
provides an alternative model of legal protection: the Native American 
Grave Protection and Repatriation Act (NAGPRA).431 Passed in 1991, the 
law aims to rectify “some of the injustices done to Indian people over the 
years.”432 NAGPRA makes it illegal to traffic human remains and cultural 
artifacts from Native American burial grounds absent a right of pos-
session.433 Among other protections, the law requires consultation with 
Tribes when archeological investigations encounter, or are expected to 
encounter, cultural items of Native Americans on tribal or federal land.434 
The Act demonstrates that law can serve to protect equal memory, even 
when more traditional common law rights of the dead have been elusive 
or underenforced for marginalized groups. 
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C. Eschewing Estrangement 

A recent work by Professor Monica Bell offers a theoretical frame that 
can further inform the functions of posthumous accountability. In Police 
Reform and the Dismantling of Legal Estrangement, she offers a transformative 
way of thinking about fairness and accountability in the context of police 
reform.435 Many leading accounts of procedural fairness in the criminal 
legal system focus on the ways that perceived procedural fairness strength-
ens faith in the law and fosters compliant obedience to the law’s 
commands among all people, including marginalized groups like poor 
Black Americans.436 Professor Bell challenges this framework.437 She 
contends that a profound problem of America’s legal system is the risk of 
anomie and sense of statelessness that festers when one is routinely treated 
as a subject, rather than a citizen, and when accountability is illusory or 
unimaginable.438 Legal estrangement refers both to the subjective cynicism 
that marginalized communities hold about government, compounded by 
the objective injustices and vicarious marginalization that provoke that 
cynicism.439 

As Part I describes, the first two federal appellate cases negating the 
constitutional rights of the dead were about police cover-ups of deadly 
wrongful conduct against unarmed Black men in Alabama and California. 
The Alabama case provoked outrage that the local press continues to 
periodically write about four decades later.440 The California case drew 
thousands of protestors441 and prompted a radical group to bomb the 
Emeryville police station.442 

Past is prologue, as demonstrated by the aftermath of the shooting of 
Michael Brown in Ferguson, Missouri,443 and the shooting of Laquan 
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McDonald in Chicago, Illinois.444 In both cases, communities questioned 
the decedents’ treatment both in life and in death. On the day that 
Michael Brown was shot, residents in and near Ferguson expressed 
“horr[or]” and outrage that his body lay uncovered in the middle of the 
street on an “unrelenting[ly]” hot summer day with blood streaming from 
his head.445 “The delay helped fuel the outrage,” a committeewoman in 
Ferguson told the New York Times, noting that “[i]t was very disrespectful 
to the community and the people who live there.”446 Another local 
resident, Alexis Torregrossa, stated a month later: “They shot a black man, 
and they left his body in the street to let you all know this could be you.”447 

When officers shot Laquan McDonald, much of the outrage focused 
on the fact that a video of the incident was delayed and that when it was 
released, it appeared to contradict the stories of at least three of the 
officers who were present.448 Three officers were tried for, and acquitted 
of, the cover-up. A judge found that the officers’ apparently incorrect 
reports might have been the result of mistakes rather than intentional ob-
fuscation.449 Community leaders reacted strongly to the acquittal as well. 
One minister called it a “travesty.”450 “There was clearly evidence from the 
video that Laquan McDonald was not attacking or seeking to attack any of 
the law enforcement officers . . . . How could they all three make up a story 
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indicating that Laquan was threatening their lives?”451 The Cook County 
Board president, then a candidate for mayor, called the decision “a devas-
tating step backward.”452 The eventual victor in that election, Lori 
Lightfoot, stated through social media that the “not guilty verdict is a 
disappointment and a tragic reminder of the need for accountability and 
change.”453 She further stated, “What those officers did was a disgrace. 
They should be ashamed of what they did to facilitate a false narrative 
about the murder of Laquan McDonald.”454 After her election, she called 
on the DOJ to reexamine the potential cover-up and a broader “code of 
silence” in the Chicago police department.455 

These episodes raise the possibility that governmental actions and 
inaction postdeath can impact whether persons experience vicarious 
marginalization through perceived procedural injustice against the dead. 
Torregrossa’s statement that “[t]hey shot a black man, and they left his 
body in the street to let you all know this could be you”456 evinces a senti-
ment that even a term like “second-class citizen” does not capture.457 
When the twenty-one-year-old Ferguson activist made that statement, it was 
known that one male officer shot Brown, but she invoked a broader, more 
distant “they.” And her perspective that Brown’s body was left there to 
send an almost terrorizing message speaks to a view wholly foreign from 
the idea that the police officers and the government are her agents as a 
citizen. Indeed, political scientist Keeanga-Yamahtta Taylor recently 
referenced458 the following statement by a writer to capture what “many” 
felt about the treatment of Brown’s body: 

Dictators leave bodies in the street. . . . A police officer shot 
Michael Brown to death. And they left his body in the street. For 
four hours. Bodies do not lie in the street for four hours. Not in 
an advanced society. The bodies of dogs and cats, or squirrels and 
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raccoons, let alone the bodies of children, are not left in the 
streets of the leafy suburbs.459 

This statement reflects how the treatment in death can inflame beliefs not 
only about whether the government views residents as citizens but even 
whether their government views them as human. 

Because posthumous abuse and degradation can deepen legal es-
trangement, posthumous rights and accountability can function pre-
sumptively to reduce legal estrangement. They can bolster faith that when 
government fails, there is at least a mechanism to declare, deter, and 
remedy the wrong. It can also bolster faith that the government views 
marginalized groups as worthy of procedural justice—that their sense of 
belonging, safety, and dreams matter.460 Accountability for actions like 
cover-ups and the mistreatment of dead bodies would not, of course, serve 
as a substitute for a broader set of reforms designed to empower estranged 
communities. But it can function as a subset of those regulations. 

*    *    * 

Forty years ago, the Fifth Circuit said that there were no “policy” 
reasons to recognize such rights.461 This claim was not only unproven, but 
also mistaken. 

IV. APPLICATION 

The notion that all of our rights terminate when we die is no match 
for the formidable tradition to the contrary.462 Further, postmortem rights 
have served, and can serve, important functions.463 The fundamental 
premises sustaining the dead’s categorical exclusion from the Constitution 
are therefore unsound. But at least two issues remain. First, is it practicable 
to apply constitutional rights to the dead, and what forms might enforce-
ment take? Second, while it is impossible to assess every conceivable way 
the Constitution can apply posthumously, this Part explores plausible 
potential outcomes if courts (1) recognize that people’s constitutional 
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rights do not categorically end at death and (2) make no other significant 
changes to constitutional doctrine. 

A. Legal Scenarios 

1. Discriminatory Treatment. — One scenario this Article describes 
throughout is the disparate treatment of bodies on account of factors like 
race, disability, and sexual orientation.464 This conduct, and alleged 
conduct, has ranged from refusing to bury certain groups of people,465 to 
enforcing segregation in burial sites,466 to intentionally refusing to investi-
gate crimes inflicted on certain groups.467 Moreover, this Article describes 
horrors perpetrated against dead bodies after terrorizing killings in the 
name of racial subjugation.468 

When the government is the perpetrator, the Equal Protection Clause 
could serve as a natural home for this type of disparate treatment. For 
instances in which the government engages in overt racial classifications, 
courts would ask whether there is a compelling government interest for 
the classification and whether the government’s means are narrowly 
tailored to achieve that interest.469 For example, the City of Atlanta would 
have needed to show that there was a compelling government interest in 
digging up Black bodies twice and moving them to make room for white 
bodies in the late 1800s in Oakland Cemetery.470 Moreover, in the case of 
some other types of overt discrimination described herein—such as 
segregating people with HIV and AIDS at Hart Island in New York471—the 
government would have needed to show that there was a legitimate gov-
ernment purpose sustaining the discrimination and that the means were 
rationally related to achieving that interest.472 

Less identity-based legal doctrines such as substantive due process 
could also help redress discriminatory conduct.473 After all, discriminatory 
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conduct did not always take the form of race-based ordinances or statutes. 
Instead, utterly lawless conduct has been disproportionately condoned 
when the victim was Black. As Part III describes, when Sam Hose was 
lynched, news accounts reported that “[t]here was no secrecy; no effort to 
prevent anyone from seeing who lighted the fire, who cut off the ears or 
who took the head.”474 And, as Sherrilyn Ifill, President and Director-
Counsel of the NAACP Legal Defense and Education Fund, has written, 
this kind of systemic racial violence “[could] not flourish without the 
active participation and support of a community’s institutions and insti-
tutional actors.”475 

Conduct violates substantive due process when it violates fundamental 
rights or “shocks the conscience.”476 Further, “[c]onduct shocks the 
conscience if it ‘violates the “decencies of civilized conduct.”’ Such 
conduct includes actions ‘so “brutal” and “offensive” that [they do] not 
comport with traditional ideas of fair play and decency.’”477 Without 
repeating the ways that people openly defiled the bodies of lynching 
victims after killing them, it is plausible that government involvement in 
those actions would shock the conscience, especially given the ways that 
posthumous bodily protection has shaped “traditional ideas of fair play 
and decency” in the United States.478 

2. Cover-Ups. — “Cover-ups” are another common context in which 
courts have rejected posthumous constitutional rights. Indeed, the initial 
federal appellate cases rejecting such rights each involved government 
officials planting false evidence on a shooting victim and conspiring to lie 
about it.479 These cases, which categorically rejected the idea that the dead 
might have constitutional rights, could potentially meet a different fate if 
courts recognized constitutional rights of the dead. 

                                                                                                                           
Instead, broader, more universal strategies can help ensure equality and strengthen the 
resilience of humanity at large. Id. at 19–22. Death is a powerful site to contemplate 
Fineman’s analysis because there is, perhaps, nothing more universal in the human condi-
tion than our shared mortality. Accordingly, universal protections, shared by all, undoubt-
edly have their place in protecting the degraded dead. Cf. Alexander Boni-Saenz, Age, 
Time, and Discrimination, 53 Ga. L. Rev. 845, 851 (2019) (observing that traditional equality 
norms fail to explain discrimination in the context of a related universal trait—age). On the 
other hand, what this Article also shows is that universal protections have often proven 
unavailable for indigenous persons, enslaved people, and victims of Jim Crow. The universal 
rules were not universally enforced. Perhaps then, both paradigms are important when it 
comes to ensuring the proper and equal respect for the dead. 
 474. Sam Holt Burned at Stake, supra note 368, at 11. 
 475. See Sherrilyn A. Ifill, On the Courthouse Lawn: Confronting the Legacy of 
Lynching in the Twenty-First Century 155 (2007). 
 476. County of Sacramento v. Lewis, 523 U.S. 833, 846 (1998). 
 477. Range v. Douglas, 763 F.3d 573, 589–90 (6th Cir. 2014) (second alteration in 
original) (citations omitted) (quoting Lewis, 523 U.S. at 846–47). 
 478. See supra section II.D. 
 479. Guyton v. Phillips, 606 F.2d 248, 250 (9th Cir. 1979); Whitehurst v. Wright, 592 
F.2d 834, 836–37 (5th Cir. 1979). 
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The dominant legal theory in cover-up cases is that the plaintiff has 
been denied “access to courts.”480 When a cover-up prevents a victim from 
vindicating their rights, federal courts across the country have held that 
this is a violation of due process.481 As the United States Supreme Court 
has made clear, “The right of access to the courts . . . is founded in the 
Due Process Clause and assures that no person will be denied the oppor-
tunity to present to the judiciary allegations concerning violations of 
fundamental constitutional rights.”482 Accordingly, as the Fifth Circuit has 
explained: 

[I]f state officials wrongfully and intentionally conceal infor-
mation crucial to a person’s ability to obtain redress through the 
courts, and do so for the purpose of frustrating that right, and 
that concealment and the delay engendered by it substantially 
reduce the likelihood of one’s obtaining the relief to which one 
is otherwise entitled, they may have committed a constitutional 
violation.483 
Families rely on this doctrine to challenge police cover-ups, arguing 

that officers’ lies interfered with their ability to file lawsuits.484 Nonetheless, 
in practice, these claims are difficult to prove. A number of federal courts 
have observed that the judiciary tends to be “cautious” about allowing 
liability for cover-ups that allegedly impede access to courts.485 In the words 
of the Third Circuit: 

[I]f alleged cover-ups in the course of litigation are regarded as 
actionable under section 1983[,] it is foreseeable that an initial 
civil rights action, or indeed any action against a state or local 
government or its officers, will be only the first in a series of such 
cases. Thus, only prefiling conduct that either prevents a plaintiff 
from filing suit or renders the plaintiff’s access to the court inef-
fective or meaningless constitutes a constitutional violation.486 

In that case, Estate of Smith v. Marasco, the court rejected the cover-up 
claims because the plaintiffs failed to make a showing that the defendants’ 

                                                                                                                           
 480. See, e.g., Est. of Smith v. Marasco, 318 F.3d 497, 511–12 (3d Cir. 2003); Swekel v. 
City of River Rouge, 119 F.3d 1259, 1261–64 (6th Cir. 1997); Bell v. City of Milwaukee, 746 
F.2d 1205, 1253–58 (7th Cir. 1984); Ryland v. Shapiro, 708 F.2d 967, 975 (5th Cir. 1983). 
 481. See supra note 480. 
 482. Wolff v. McDonnell, 418 U.S. 539, 579 (1974). 
 483. Crowder v. Sinyard, 884 F.2d 804, 812 (5th Cir. 1989) (citing Ryland, 708 F.2d at 
974–75). 
 484. See, e.g., Ryland, 708 F.2d at 975. 
 485. Marasco, 318 F.3d at 511; see also Voth v. Hoffman, No. CV 14-7582(FLW), 2016 
WL 7535374, at *7 (D.N.J. Apr. 28, 2016) (observing that access to courts claims in the Third 
Circuit do not extend to cover-ups that happen after a case has been filed (citing Marasco, 
318 F.3d at 511)); McGovern v. City of Jersey City, No. 98-CV-5186 (JLL), 2006 WL 42236, 
at *9 (D.N.J. Jan. 6, 2006) (same). 
 486. Marasco, 318 F.3d at 511 (citing Swekel v. City of River Rouge, 119 F.3d 1259, 1261–
64 (6th Cir. 1997); Foster v. City of Lake Jackson, 28 F.3d 425, 430 (5th Cir. 1994)). 
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actions (1) prevented a lawsuit from being filed or (2) “rendered . . . 
access to the courts ineffective or meaningless.”487 

There is, however, a second theory of recovery that presumptively is 
not available today but would be worthy of exploration if it were acknowl-
edged that people’s rights do not terminate at death: the stigma-plus 
doctrine. Under Paul v. Davis and its progeny, the government may not 
make stigmatizing, false statements about someone that are capable of 
being proven false (stigma) and that are accompanied by a state-imposed 
burden or alteration of the plaintiff’s status (plus).488 In the post-Whitehurst 
legal landscape, there are no reported cases of such a suit being attempted 
on behalf of the dead. But for stories like Whitehurst’s, the facts plausibly 
fit the legal test. When officers stated that Bernard Whitehurst had a gun 
and fired at them, they told a lie about him, a lie that was ultimately capa-
ble of being proven false.489 And until the investigation by the Montgomery 
Advertiser, the lie held, sitting as a stain on his reputation. A local newspa-
per article with the title Gunfight Claims Man essentially stood as his shadow 
obituary.490 And while it is not always clear what types of state-imposed 
burdens count as a “plus,”491 Whitehurst’s family was unable to file a suit 
to attempt to clear his name until the truth came to light. In the meantime, 
all they could rely upon to form the basis of such a suit were the false 
statements about their family member made by the government. In the 
current legal landscape, there is no basis to even develop such a claim. 

A third potential legal theory is a more general substantive due pro-
cess claim. The Supreme Court has defined a fundamental right as one 
that is deeply rooted in American traditions and values or intrinsic to an 
ordered sense of liberty.492 Because criminal and civil regulations banning 
the abuse of corpses have longstanding roots in American traditions,493 a 
plausible case could be made that such conduct violates decedents’ fun-
damental rights. Among the abuses that have resulted in criminal liability 
at the common law is exploiting a corpse’s body by manipulating it for 
personal gain.494 Accordingly, for cover-ups that involve placing a gun or 

                                                                                                                           
 487. Id. at 512. 
 488. See 424 U.S. 693, 711–12 (1976) (finding that harm to one’s reputation, without 
more, is not enough to state a claim under the Due Process Clause); see also Valmonte v. 
Bane, 18 F.3d 992, 1000 (2d Cir. 1994) (applying the test). 
 489. See supra notes 3–7 and accompanying text. 
 490. Bruce Maulden, Gunfight Claims Man, Montgomery Advertiser, Dec. 3, 1975, at 1; 
see also Whitehurst, Mr. Bernard, Montgomery Advertiser, Dec. 6, 1975, at 15. 
 491. See Neu v. Corcoran, 869 F.2d 662, 667 (2d Cir. 1989) (“[I]t is not entirely clear 
what the ‘plus’ is.”). 
 492. See McDonald v. City of Chicago, 561 U.S. 742, 767 (2010); see also Richard H. 
Fallon, Jr., Law and Legitimacy in the Supreme Court 89 (2018) (observing that judges 
across the methodological spectrum converge on the view that a fundamental right is one 
that is deeply rooted in American traditions). 
 493. See supra section II.B–.D. 
 494. See supra notes 244–245 and accompanying text. Exploitation is a recurrent theme 
in cases concerning the rights of the dead. As the Court put it in National Archives & Records 
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taser in a person’s hand,495 this legal theory could potentially prove 
fruitful. 

3. Privacy. — Privacy is another oft-contemplated interest in the con-
text of the dead. Examples in law and life abound. Three years ago, the 
Florida Supreme Court confronted whether the Florida Constitution 
permitted the indiscriminate, public release of a dead person’s medical 
information after death.496 In another example, a court recently con-
fronted whether the Constitution was implicated when police officers 
unlocked a dead Florida man’s smartphone by lifting his finger to a 
fingerprint-reading sensor on the phone.497 

If the dead have constitutional rights, what, if anything, might this 
mean for the right to privacy? At least two doctrines are of particular 
relevance to that inquiry. First, under the Fourth Amendment, the govern-
ment may not engage in unreasonable searches and seizures.498 Second, 
under substantive due process, there is a zone of privacy and autonomy 
that the government may not unduly control.499 Both doctrines involve 
some degree of necessary balancing of privacy interests and important 
societal needs. 

A lodestar of Fourth Amendment analysis is whether a person has a 
“constitutionally protected reasonable expectation of privacy.”500 To make 
this determination, courts look to whether “the individual manifested a 
subjective expectation of privacy in the object of the challenged search.”501 
                                                                                                                           
Administration v. Favish, “Family members have a personal stake in honoring and mourning 
their dead and objecting to unwarranted public exploitation that, by intruding upon their 
own grief, tends to degrade the rites and respect they seek to accord to the deceased person 
who was once their own.” 541 U.S. 157, 168 (2004). That case involved a potentially intrusive 
FOIA request concerning a former presidential aide’s suicide. Id. Moreover, “commercial 
exploitation” is a central feature of many laws protecting the right to publicity. Rothman, 
supra note 302, at 79. 
 495. See, e.g., Jon Swaine, South Carolina Shooting Witness: Victim “Just Wanted to Get 
Away from the Taser”, Guardian (Apr. 9, 2015), https://www.theguardian.com/us-news/ 
2015/apr/08/feidin-santana-bystander-walter-scott-shooting-interview [https://perma.cc/ 
6GQ2-UUWN]. 
 496. Weaver v. Myers, 229 So. 3d 1118, 1127–28 (Fla. 2017); see also supra section I.A. 
 497. Kathryn Varn, Cops Used Dead Man’s Finger in Attempt to Unlock His Phone. It’s 
Legal, but Is It Okay?, Tampa Bay Times (Apr. 21 2018), https://www.tampabay.com/news/ 
publicsafety/cops-used-dead-man-s-finger-in-attempt-to-access-his-phone-it-s-legal-but-is-it-
okay-_167262017 [https://perma.cc/FYK5-HFDQ]; see also Thomas Brewster, Yes, Cops 
Are Now Opening iPhones with Dead People’s Fingerprints, Forbes (Mar. 22, 2018), 
https://www.forbes.com/sites/thomasbrewster/2018/03/22/yes-cops-are-now-opening-
iphones-with-dead-peoples-fingerprints/#43eb10da393e [https://perma.cc/6U4E-W9EJ]; 
cf. Natalie M. Banta, Death and Privacy in the Digital Age, 94 N.C. L. Rev. 927, 929–31, 939–
40 (2016) (surveying the law on constitutional privacy protections for digital material after 
death); Jason Mazzone, Facebook’s Afterlife, 90 N.C. L. Rev. 1643, 1652–56 (2012) (outlin-
ing the law and policy concerns around privacy interests in social media sites after death). 
 498. U.S. Const. amend. IV. 
 499. Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 896 (1992). 
 500. Katz v. United States, 389 U.S. 347, 360 (1967) (Harlan, J., concurring). 
 501. California v. Ciraolo, 476 U.S. 207, 211 (1986). 
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Additionally, courts look to whether the expectation is one that society is 
“willing to recognize . . . as reasonable.”502 These doctrines could apply 
posthumously. A person who has, for example, shielded the intimate volu-
minous data (texts, photographs, etc.) on their phones has demonstrated 
a subjective intention to keep that information private.503 Moreover, there 
are objective indicators of what society believes should remain private in 
death. Some statutes protect privacy in death, especially those governing 
medical privacy,504 while others do not.505 Those statutes could potentially 
influence what was reasonable for a person to demarcate as posthumously 
private. 

It is also possible to apply the substantive due process of the 
Fourteenth Amendment in a manner that does not terminate at death. 
That right protects “at least two different kinds of interests.”506 The first is 
an “individual interest in avoiding disclosure of personal matters, and [the 
second] is the interest in independence in making certain kinds of 
important decisions.”507 As the medical privacy examples show, questions 
about disclosure of private information persist in death. Further, persis-
tent ethical and legal questions loom with regard to the posthumous 
removal of persons’ sperm or eggs for the purposes of postmortem repro-
duction.508 To the extent there is state action in these contexts, these issues 
have potential constitutional dimensions. 

Discerning a violation of substantive due process also requires balanc-
ing the interests of private persons against the interests of the government. 
In the words of the Court, “In determining whether a substantive right 
protected by the Due Process Clause has been violated, it is necessary to 
balance ‘the liberty of the individual’ and ‘the demands of an organized 

                                                                                                                           
 502. Id. 
 503. See Riley v. California, 573 U.S. 373, 401–03 (2014). 
 504. See, e.g., 45 C.F.R. § 160.103 (2019) (ensuring that medical privacy protections 
under the Health Insurance Portability and Accountability Act (HIPAA) last fifty years after 
death). 
 505. See Banta, supra note 497, at 940–44 (describing some federal statutes that fail to 
extend privacy protections to the dead). 
 506. Whalen v. Roe, 429 U.S. 589, 599–600 (1977). 
 507. Id. 
 508. See Jacqueline Clarke, Dying to Be Mommy: Using Intentional Parenthood as a 
Proxy for Consent in Posthumous Egg Retrieval Cases, 2012 Mich. St. L. Rev. 1331, 1373 
(confronting the “baffling question . . . of whether or not a child conceived after the death 
of a gamete provider is entitled to the same benefits as a child conceived during the 
deceased’s lifetime”); Susan Kerr, Post-Mortem Sperm Procurement: Is It Legal?, 3 DePaul 
J. Health Care L. 39, 43–44 (1999) (outlining legal and ethical questions surrounding post-
mortem sperm procurement); Carson Strong, Consent to Sperm Retrieval and Insemina-
tion After Death or Persistent Vegetative State, 14 J.L. & Health 243, 245 (1999) (discussing 
ethical issues surrounding post-mortem sperm retrieval and proposing legal approaches 
that may fill the gaps identified); Lark Zink, A Framework for Untangling Intents in Posthu-
mous Sperm Extraction, 8 Okla. J.L. & Tech. 1, 1–2 (2012) (outlining two legal tests for 
posthumous sperm extraction). 
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society.’”509 To achieve this balance, “[T]he Court has weighed the 
individual’s interest in liberty against the State’s asserted reasons for 
restraining individual liberty.”510 When government engages in a postmor-
tem intrusion, this balancing approach could still carry force. An autopsy 
in a criminal investigation is one thing. Selling private information to a 
blog is another.511 

Striking the proper balance with regards to privacy is difficult. And it 
is particularly complex with respect to the dead, as our privacy interests 
after death are necessarily diminished.512 But the categorical exclusion of 
the dead from constitutional law obscures that complexity. Weighty intru-
sions are treated as no different than minimal ones, and indeed there is 
no room in constitutional law to think about what a grave intrusion is in 
the first place. Exploitative government action is treated as no different 
than legitimate government interests, and there is no room to ask what is 
legitimate. Recognizing that the dead have rights provides the doctrinal 
space to ask these complex questions, thereby opening the door to better 
protect memory, will, and equality alike.513 

4. Posthumous Prosecution. — Occasionally throughout world history, 
deceased persons have faced criminal prosecution. These include promi-
nent prosecutions of Catholic Pope Formosus, Joan of Arc, and Thomas 
Beckett.514 Indeed, when Pope Formosus was convicted in 897 AD, his 
punishment included annulling his edicts, removing his robes, and 
severing three of his fingers before throwing him into a river.515 This 
punishment appears to have targeted his memory (dignity, creations, and 
reputation), his will, and his spiritual strivings. 

Last year, the European Court of Human Rights held that posthu-
mous criminal prosecutions violate the right to a fair trial and the 

                                                                                                                           
 509. Youngberg v. Romeo, 457 U.S. 307, 319–20 (1982) (quoting Poe v. Ullman, 367 
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 510. Id. at 320. 
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presumption of innocence.516 Both of these rights are guaranteed by 
Article VI of the European Convention of Human Rights.517 In the under-
lying case, at issue was the posthumous prosecution of human rights 
advocate and lawyer Sergei Magnitsky518—a prosecution that met signifi-
cant global condemnation.519 The Court ruled that “[a] trial of a dead 
person inevitably runs counter to” the right to a fair trial “because by its 
very nature it is incompatible with the principle of the equality of arms and 
all the guarantees of a fair trial.”520 

It seems unlikely that the rule of law in the United States would ever 
devolve to such a point that an American prosecutor would criminally try 
a deceased person in any jurisdiction within the United States.521 While 
fugitives have sometimes been criminally tried in absentia,522 there appear 
to be no known cases of jurisdictions prosecuting deceased persons in the 
United States. Nonetheless, if such a posthumous prosecution were to 
happen, the approach this Article advances would provide the kind of 
protection that the European Convention of Human Rights provided 
Magnitsky. The United States Constitution provides people with the rights 
to be present for,523 to testify in,524 and to participate in their own de-
fense.525 Therefore, under the theory advanced herein, a posthumous 
criminal trial would likely violate the defendant’s fundamental rights, 
absent a compelling government interest.526 By contrast, if, after death, we 
                                                                                                                           
 516. Magnitskiy v. Russia, App. Nos. 32631/09 & 53799/12 ¶ 283 (Eur. Ct. H.R. Aug. 
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6, Nov. 4, 1950, 213 U.N.T.S. 221. 
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Robinson, 337 S.E.2d 204, 204 (S.C. 1985). 
 523. See Snyder v. Massachusetts, 291 U.S. 97, 107–08 (1934), overruled on other 
grounds by Malloy v. Hogan, 378 U.S. 1 (1964). 
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edly face contestation. American culture has a considerable interest in what can be called 
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are categorically excluded from the Constitution, the right to participate 
in one’s defense and to testify presumably have no force. 

B. Enforcement 

1. Litigation. — Questions of enforcement necessarily haunt the 
notion of posthumous rights. Even if laws protect the interests of the dead, 
how can such rights give rise to legally cognizable claims? After all, once a 
person is dead, they cannot make the procedural and strategic choices 
necessary to file or advance a lawsuit. Early in the last century, when a 
complaint was filed on behalf of a dead plaintiff, with no indication of what 
family member or representative filed the suit, the Supreme Judicial Court 
of Massachusetts rightly balked and dismissed the suit.527 “Nothing . . . 
appears as to the human agency by which the alleged action was 
instituted,” the court reasoned.528 Who, then, could bring such a claim? 
For which wrongs? And under what circumstances? The answers to these 
questions fall into two classes: statutory parameters and Article III 
parameters. 

Statutorily, the most relevant provision is 42 U.S.C. § 1988, which 
governs civil rights cases. Under Section 1988, when federal law’s remedial 
guidance is underdeveloped, federal courts are to rely upon the law of “the 
State wherein the court having jurisdiction of such civil or criminal cause 
is held,” as long as state law is “not inconsistent with the Constitution and 
laws of the United States.”529 As the Supreme Court has explained, federal 
law does not “cover every issue that may arise in the context of a federal 
civil rights action.”530 Accordingly, whether a legal claim abates or survives 
at death turns primarily on state law.531 Section 1988 explains why, for 
example, when a person files a federal lawsuit but dies, such suits are some-
times permitted to go forward.532 This provision also helps explain why 
constitutional wrongful death suits are often permissible, even though the 
victim in such a suit is necessarily dead.533 Whether a person can bring 

                                                                                                                           
“transmortal accountability”—that is, accountability when the perpetrator is dead, or even 
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other types of constitutional claims on behalf of the dead would similarly 
turn on state law. 

Another important statutory provision is 42 U.S.C. § 242, which 
creates a criminal penalty for the willful violation of federal rights. After 
all, criminal law has long been central to the enforcement of death 
rights.534 With wider recognition of rights of the dead, this provision would 
sometimes be useful. This is especially true of the friendless dead or those 
without established estates poised to bring claims. While “willful” is a high 
evidentiary bar,535 there would sometimes be cases that meet that bar, 
providing accountability that otherwise may be evaded. In the Whitehurst 
case, for example, there was an intentional cover-up.536 Under this ap-
proach, a federal prosecution could have been possible. 

Beyond statutory law, the most significant barrier to such claims is the 
doctrine of standing. Under Article III, a litigant in federal court must 
show that “she has an (1) injury that has been (2) caused by the defend-
ant’s conduct and that (3) can be redressed in a judicial forum. And if a 
plaintiff seeks an injunction or declaration, the plaintiff must demonstrate 
that she is likely to be harmed again in the future.”537 There are also 
aspects of standing that are understood as prudential, meaning that they 
sound in judicial self-restraint.538 Among those rules is the general bar 
against “third-party standing.”539 An injured party may not bring a claim 
unless they “belong[] to the class for whose sake the constitutional protec-
tion is given, or the class primarily protected.”540 The bar against third-
party standing has two exceptions.541 First, a plaintiff may assert another’s 
injuries if the direct victim is hindered from raising their own claim.542 
Second, a court may entertain a suit based on a “close relationship” 
between the plaintiff and the directly aggrieved person.543 
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 543. Id. (citing Erwin Chemerinsky, Federal Jurisdiction § 2.3 (6th ed. 2013)). 
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There are three important ways that claims on behalf of the dead can 
comport with the strictures of Article III. The first mechanism is a suit by 
an estate that has directly experienced an Article III injury. Takings cases, 
which involve an economic injury, fit the bill. But they are not the only 
such cases. Consider a case like Jurado v. Popejoy, where dependents of a 
deceased man experienced an economic loss because of state-mandated 
alienage discrimination against their father.544 Because of the direct eco-
nomic loss, such a suit would presumably not present a significant Article 
III issue even if the case had been brought in federal court. Further, the 
exceptions to third-party standing would appear to be easily satisfied in 
such a case given the fairly clear hindrance to a dead person bringing their 
own claim. 

Second, when state law grants an estate the ability to file or advance a 
lawsuit on behalf of the decedent, this conferral creates a property inter-
est.545 Accordingly, federal courts already recognize the standing of estates 
and next of kin to vindicate the constitutional interests of decedents, so 
long as state law confers such an interest.546 If Article III countenances that 
state law may dictate when estates and next of kin may sue for predeath 
wrongs perpetrated against decedents, it is not readily apparent why 
Article III would categorically bar an estate from suing for wrongs perpe-
trated after death. Again, state law could determine which classes of suits 
were permitted. 

Third, governmental standing is a special form of standing that could 
be relevant in some suits about posthumous legal interests. Notably, “[i]t 
is beyond doubt that” a federal governmental suit alleging an “injury to its 
sovereignty arising from violation of its laws” necessarily “asserts an injury 
to the United States.”547 While the United States has no statutory authority 
to serve as a plaintiff in a Section 1983 action, it is authorized to bring suits 
against law enforcement agencies that “engage in a pattern or practice of 
conduct by law enforcement officers . . . that deprives persons of rights, 
privileges, or immunities secured or protected by the Constitution or laws 
of the United States.”548 To the extent there are agencies that regularly 
engage in planting evidence and other postmortem abusive conduct, 
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acknowledging the constitutional rights of the dead would mean that such 
actions could and would formally count for the purpose of establishing a 
pattern or practice. 

2. Oaths. — At the federal and state level, government officials 
generally take an oath to uphold the Constitution.549 And American 
constitutional law depends much on faithful application of that charter’s 
principles, even without the shadow of litigation. On this point, Justice 
Kennedy’s language from Alden v. Maine, which affirmed and expanded 
the principle of sovereign immunity, is instructive: 

The constitutional privilege of a State to assert its sovereign 
immunity in its own courts does not confer upon the State a con-
comitant right to disregard the Constitution or valid federal law. 
The States and their officers are bound by obligations imposed 
by the Constitution and by federal statutes that comport with the 
constitutional design. We are unwilling to assume the States will 
refuse to honor the Constitution or obey the binding laws of the 
United States.550 

Putting to one side whether Alden achieves the right balance with respect 
to constitutional enforcement,551 there is something to be said for the idea 
that there is more to constitutional law than lawsuits. This is a thinner 
claim than those made by scholars who have forcefully rejected notions of 
judicial supremacy over the decades.552 This argument simply means that 
despite the importance of litigation,553 for the Constitution to work, 
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compliance presumably does, and sometimes can, occur even without fear 
of a lawsuit.554 

Indeed, governmental policy shifts designed to protect the humanity 
of the dead have sometimes occurred without clear threats of litigation. 
Consider, for example, recent changes to state law in New York. Between 
2006 and 2016, the city of New York offered to donate 4,000 unclaimed 
bodies to medical and mortuary schools in the state for educational 
purposes.555 Over 1,800 were selected and used before being buried in a 
mass grave at Hart Island.556 Many of the unclaimed bodies belonged to 
incarcerated people.557 Under then-existing state law, the city was required 
to make bodies available for dissection or embalming if a family did not 
claim a body within forty-eight hours.558 Government officials changed the 
law in 2016 to require affirmative consent—typically from a spouse or next 
of kin—for a body to be donated to medical science.559 This change 
occurred despite the fact that the unclaimed dead are a category of people 
for whom litigation is generally impractical. 

If it is formally the law that the dead have constitutional rights sound-
ing in provisions like equal protection and due process, this could prevent 
an incalculable set of violations based merely on a government official’s 
desire to respect their oath to uphold the Constitution and to follow the 
law. 

3. Congressional Power. — Congress has limited, defined enumerated 
powers.560 Among these powers are those contained in the Reconstruction 
Amendments.561 Under Section 2 of the Thirteenth Amendment, 

                                                                                                                           
reason to doubt that ‘the central problems for constitutional law . . . are issues of the defini-
tion of rights rather than the creation of a machinery of jurisdiction and remedies that can 
transform rights proclaimed on paper into practical protections.’” (quoting Benno C. 
Schmidt, Jr., Juries, Jurisdiction, and Race Discrimination: The Lost Promise of Strauder v. 
West Virginia, 61 Tex. L. Rev. 1401, 1413 (1983))). 
 554. But see Charles R. Epp, Making Rights Real: Activists, Bureaucrats, and the 
Creation of the Legalistic State 70 (2009) (showing governmental responsiveness to tort 
lawsuits). See generally Daryl J. Levinson, Making Government Pay: Markets, Politics, and 
the Allocation of Constitutional Costs, 67 U. Chi. L. Rev. 345 (2000) (observing that, in the 
context of constitutional litigation, incentives of government officials differ from traditional 
private actors). 
 555. Nina Bernstein, New York State Bans Use of Unclaimed Dead as Cadavers Without 
Consent, N.Y. Times (Aug. 19, 2016), https://www.nytimes.com/2016/08/20/nyregion/ 
law-bans-the-use-of-unclaimed-dead-as-cadavers-without-consent.html (on file with the 
Columbia Law Review) [hereinafter Bernstein, Cadaver Ban]. 
 556. Id. 
 557. Nina Bernstein, Unearthing the Secrets of New York’s Mass Graves, N.Y. Times 
(May 15, 2016), https://www.nytimes.com/interactive/2016/05/15/nyregion/new-york-
mass-graves-hart-island.html (on file with the Columbia Law Review). 
 558. Bernstein, Cadaver Ban, supra note 555. 
 559. See N.Y. Pub. Health Law § 4211 (McKinney 2016); see also Bernstein, Cadaver 
Ban, supra note 555. 
 560. Marbury v. Madison, 5 U.S. (1 Cranch) 137, 176 (1803). 
 561. U.S. Const. amend. XIII, § 2; id. amend. XIV § 5; id. amend. XV § 2. 
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Congress may pass laws that stamp out involuntary servitude, slavery, and 
its “badges and incidents.”562 And under Section 5 of the Fourteenth 
Amendment, Congress may “‘enforce’ by ‘appropriate legislation’ the con-
stitutional guarantee that no State shall deprive any person of ‘life, liberty, 
or property, without due process of law,’ nor deny any person ‘equal 
protection of the laws.’”563 

For Congress to rely on Section 5 of the Fourteenth Amendment as a 
source of power, the ultimate target of this authority must be unconstitu-
tional state action.564 This is not to say that Congress may only ban conduct 
that is itself unconstitutional;565 when Congress engages in remedial and 
prophylactic action to correct and prevent constitutional harm, this action 
may sometimes include the regulation of conduct that does not itself run 
afoul of the Constitution.566 Nevertheless, this remedial or prophylactic 
congressional action must be congruent and proportional to consti-
tutional injuries.567 

Under its Section 5 powers, Congress is given the most deference 
when it is either targeting constitutional violations on the basis of a suspect 
classification like race or gender568 or when it is targeting violations of 
judicially recognized fundamental rights.569 When Congress, for example, 
has attempted to ban state discrimination on the basis of disability or age, 
the Court has expressed considerably more skepticism than when Congress 
targets state discrimination on the basis of sex or race.570 The Court 
described this sliding scale of deference in Nevada Department of Human 
Resources v. Hibbs.571 Because state-based discrimination on the basis of age 
or disability is constitutional so long as there is a rational basis for it, 
Congress may only ban this type of discrimination if it shows a “widespread 
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pattern” of germane, irrational state action.572 But when Congress directs 
its attention to discrimination that “triggers a heightened level of scrutiny,” 
then “it [is] easier for Congress to show a pattern of state constitutional 
violations.”573 

Accordingly, if dead people have constitutional rights, that fact has a 
bearing on the scope of congressional power beyond formal litigation. 
This is especially true if those rights are deemed fundamental by virtue of 
being deeply rooted in American traditions and values, or intrinsic to an 
ordered sense of liberty. Indeed, if some of the rights described in this 
Article—i.e., a right to a dignified interment—are fundamental, then 
under the reasoning of Hibbs, Congress would have considerable defer-
ence in fashioning laws designed to prevent or remedy state-sanctioned 
violations of those rights. Similarly, if there is evidence that states inten-
tionally treated the dead differently on account of race, Congress would 
also have broad authority to fashion remedies designed to address those 
violations. 

Further, if we conceptualize the dead as legally cognizable beings, this 
also opens the possibility that Congress could seek to remedy violations 
that the dead experienced in life as well. What congressional remedies can 
be bestowed to dead victims of mass horror? Not to their descendants, but 
to the victims themselves: to their distorted memory, to their thwarted will, 
to their interrupted spiritual strivings? Examining precisely what such 
spiritual reparations might look like is beyond the scope of this Article. 
But these are the types of questions that enter our dialogue when we 
recognize deceased persons as legally worthy beings. 

C. Legal Culture 

Questions of intergenerational obligations and transmortal account-
ability are taking on increased prominence at the place where law, culture, 
and politics intersect. Congress recently held hearings about reparations 
for slavery and its aftermath, inspiring deeply conflicting views as to 
whether or how to proceed.574 Indeed, Senate Majority Leader Mitch 
McConnell rebuffed these efforts by noting that the victims and perpe-
trators of legally sanctioned chattel slavery are dead.575 Meanwhile, a 
recent federal court case determined whether to order the release of a 
grand jury transcript related to the lynching of civil rights workers at 
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Moore’s Ford Bridge in Georgia.576 That case pitted concerns about 
witnesses’ posthumous reputations against a public interest in accountable 
collective memory.577 Contemporaneously, public funds have been 
committed to a $100 million museum at a site where enslaved people who 
survived the Middle Passage were transported in Charleston, South 
Carolina.578 State universities in the South are, sometimes painfully, 
grappling with their legacies of slavery.579 What is more, the bodies of 
victims of racial horrors like convict-leasing and chattel slavery have been 
uncovered on sites beyond the university context, inciting soul-searching.580 

As this dialogue continues, and as related action unfolds, legal norms 
can remind and reinforce the importance of respect for that spiritual self 
that the law continues to honor even after our corporeal presence abates. 
After all, law has the power to serve as a mirror, helping us see and better 
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understand deeply held cultural values.581 Moreover, law has expressive 
functions, communicating lessons and norms that can orient, order, and 
shape attitudes and behavior.582 In the American legal culture in par-
ticular, encoded in the language of “rights” (especially “constitutional 
rights”) are messages about what and whom the polity values.583 To that 
end, when we recognize the dead as constitutional rights-holders, this 
amplifies the reality that there are literally millions of people who ex-
perienced gross human and constitutional violations in life and never 
experienced anything resembling a remedy. The polity’s responsibilities 
to them did not inherently cease when they entered the grave. 

CONCLUSION 

American law has long aimed to protect Americans’ memory, enforce 
their will, and accommodate their diverse spirituality, even after death. 
This common law tradition is amplified by statutes that have offered 
remedies for posthumous discrimination against racial minorities, indige-
nous peoples, and victims of AIDS. There is nothing inevitable, then, 
about constitutional silence on matters of abusive, unfair, or unequal 
treatment in death at the hands of the government. Understanding the 
dead as rights-holders opens the door to litigation against such practices 
through the law of constitutional torts, as well as congressional enforce-
ment of the Reconstruction Amendments. Further, understanding that 
the dead have constitutional rights can influence the narratives that shape 
our collective legal, political, and cultural consciousness. 
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