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INTRODUCTION

In her Article Regulating Polygamy: Intimacy, Default Rulesd
Bargaining for Equality, Professor Adrienne Davis argues that the frequently
invoked analogy between same-sex marriage and polygamy has been a red
herring in the debate about polygamy, distracting collective attersigay
from polygamy’s multiplicity, its “truly distinctiveand legally meaningful”
feature3 This analogy, Davis observes, has been made by polygamy’s
strongest proponents as well as its strongest oppohedts.a result of its
ability to distract, Davis argues that the gay marriage anafagy caused
scholars to neglect what Davis considers the more pressingogseabout
polygamy, namely “whether and how polygamy might be effegtivel
recognized and regulated, i.e., licensed.She answers these questions by
proposing a regulatory model based on commercial partnerakip far
polygamous marriages.

| should disclose upfront that this Response does exadtht Wavis
warns against—namely, chasing the red herring that is the anbétggen

* Associate Professor of Law, Hofstra University 8ch of Law, 2006-Present; J.D.,
University of Chicago, 2004; M.A., Philosophy, Unisity of Pennsylvania, 2001; B.A.,
Philosophy, University of Pennsylvania, 2001. Tksmawery much to Alafair Burke, Adrienne
Davis, Dasi Ginnis, Michael Gurary, Andy Koppelmdide Nzelibe, Rachel Peckerman, Nadia
Sawicki, and Kim Yuracko for helpful conversatiatsout the ideas contained in this Response.

1. 110 Colum. L. Rev. 1955 (2010).

2. See, e.g., id. at 1958 (“This Article argues ttiegt gay marriage analogy . .. is a red
herring, a distraction from the real challenge galyy raises for law . . . .”).

3. See id. at 1957 (“[W]hile the gay analogy may ed&r splashy punditry and good
television, it distracts us from what is truly distive, and legally meaningful, about polygamy—
namely, its challenges to the regulatory assumstioherent in the two-person marital model.”).

4. See infra note 13 and accompanying text (notang apalogy has been invoked by both
sides of polygamy debate).

5. Davis, supra note 1, at 1958.
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same-sex marriage and polygafnyit uses Davis’s examination of the same-
sex marriage analogy to polygamy in order to examine why erltstalogy—
namely, that between sodomy and polygamy—has not been quitgjasritly
invoked. Davis did acknowledge that “[a]nalogies are powerfthénliberal
legal arsenal,” and that “the gay [marriage] analogy is the battiegron
which the cultural war over expanded recognition for alternataumily
structures is being fought,” so perhaps she will forgii®dhe relapsé.

After reconstructing Davis’'s argument in Part I, this Respoargues in
Part 1l that those in favor of legally recognizing polygasionarriage should
analogize it to sodomy rather than same-sex marriage, fordssibpe reasons
in addition to the reason that Davis proffered, namely thdggpmy’s
multiplicity distinguishes it essentially from same-sex mage. First, since
the Supreme Court deciddcawrence v. Texdsin 2003, the effort to lift
sodomy bans has been much more successful than the efforh ttegai
recognition for same-sex marriagesSecond, sodomy and polygamy share in
common a history of criminalization which same-sex marriage dmes
further weakening the analogy between same-sex marriage and ppifja
This Response then argues that an analogy to same-sex maroiagegdomy,
has survived despite the obvious differences between same-séxgmamnd
polygamy because of a resistance to discussing the specific sexutiledgo
on between members of the same sex. It is these sexual aoteyrsd, that
highlight the differences between same-sex and opposite-selesoup

In Part lll, this Response argues that, when fightingi¢drts on behalf of
sexual minoritied! advocates should remember not only the ways in which
these minorities are similar to the sexual majority but dsoatays in which

6. A focus on the accuracy of analogies is not umigquegal scholarship and has even been
done with respect to same-sex sodomy. See ArieAuRler, FromMcLaughlin v. Floridato
Lawrence v. TexasSexual Freedom and the Road to Marriage, 106rtdlu Rev. 1165, 1168—
69 (2006) (arguing.awrencewas better analogized to McLaughlin v. Florida, 37%. 184
(1964), which decriminalized “fornication” betweemembers of different races, as opposed to
Loving v. Virginia, 388 U.S. 1 (1967), which deciimalized marriage between members of
different races).

7. Davis, supra note 1, at 1986.

8. 539 U.S. 558 (2003).

9. See discussion infra Part 1l.LA.1 (reviewing liedt success of fight for same-sex
marriage).

10. See discussion infra Part Il.LA.2 (noting same-s@rriage has not been criminalized
historically).

11. A note on terminology: In this Response, | theeterm “sexual minorities” to refer to
all those whose sexual preference or gender igetdiise them to fall within the minority of the
population. | include polygamists in this groufvhen | use the initialism “LGBT,” | do so to
refer only to lesbians, gay, bisexual and transgepdople. And when | use the term “gay,” | do
so in order to refer to gay and lesbian people,nottto bisexual or transgender people. | have
discussed the need to be explicit about naming pgrawithin the broader category of sexual
minorities in other work. See, e.g., Elizabeth MaZer, Naming’'s Necessity, 19 Tul. J.L. &
Sexuality 166, 167 (2010) (urging scholars who evebout law as it relates to sexual orientation
and gender identity to consider words they useeferrto their constituent group); Elizabeth M.
Glazer, Sexual Reorientation, 100 Geo. L.J. (fathing 2012) (manuscript at 7), available at
http://papers.ssrn.com/sol3/papers.cfm?abstract6@B590 (on file with theColumbia Law
Reviewy (“[T]he act of naming is an important step towandking visible those distinctions that
even those who perceive them cannot express a@dygbafore those distinctions are named.”).
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they are different2 This Part draws on the history of the LGBT rights
movement to argue that the movement's strategy—which has lmeen t
demonstrate how its constituents are just like everybody elsgiates from

its purpose, which has been and should be to protect differdreering an
analogy to same-sex marriage as opposed to sodomy is bexamele of the
salience of similarity as opposed to difference in the LGBHtsignovement.

A better LGBT rights movement, this Response ultimatelyesgis one that
protects difference—a movement that is unafraid of sodomy aaftaid of
incorporating polygamists into its constituency.

|. THE ANALOGY AS DISTRACTION : PROFESSORDAVIS'SARGUMENT

Davis argues that the analogy between same-sex marriage andhpolyga
has distracted attention from polygamy’s serial multipticithich, according
to Davis, is polygamy’s distinctive feature. In lighttbfs distinctive feature,
Davis proposes a model based on commercial partnership laegtdate

polygamy.

A. Two Same-Sex Marriage Analogies

Davis argues that the analogy between polygamy and same-séxgearr
has had a distracting effect on the debate about the legal rémogfiplural
marriagest3 Davis observes astutely that this analogy has been invgked b
both sides of the polygamy debate, perhaps increasing ity &bitistract the
attention of all of those participating in a debate as oppasedly those on
one side.

Polygamy’s opponents have invoked the “slippery slope argthnétie
claim that gay marriage will lead to polygamy, polyamoryd attimately to
the replacement of marriage itself by an infinitely flexible panghip
system.14 Those who have invoked the analogy in order to make thgesip
slope argument “share[] the fear that recognizing gay marriadgdead all
sexual minorities to make similar claims” Polygamy’s proponents have also
invoked the analogy to same-sex marriage. They have invokéaltidmmative

12. Cf. Leo Bersani, Foucault, Freud, Fantasy, amddp, 2 Gay & Lesbian Q. 11, 11-12
(1995) (explaining Foucault's warning against iptetation of gay sex by reference to
heteronormative metaphors). Professor Bersansnote

There may be something to say about gays holdingsafter . . . erotic play. Don't. ..

readtheir tenderness as the exhausted aftermath of cockrguttkat would ‘really’ be a

disguised incorporation of the mother’s breast. [W]ith no fantasies to fantasize about,

the silenced interpreter becomes the intolerantdpdmobe.
Id.

13. See Davis, supra note 1, at 1957 (“Curiouslig, ¢fay analogy is popular among both
supporters and detractors of expanded recognitioalfernative family structures.”).

14. 1d. at 1981 (quoting Stanley Kuriig Love from the Set, Nat'l Rev. Online (Mar. 13,
2006, 8:05 AM), http://old.nationalreview.com/kukuartz.asp (on file with the&Columbia Law
ReviewW). For an example of an academic iteration of slippery slope argument against
polygamy, see George W. Dent, Jr., The Defenserafdliional Marriage, 15 J.L. & Pol. 581,
628-31 (1999) (“Consider . . . a man who marries wives . . . then immigrates to America,
where he must abandon the second wife. . . . [Tié&lt seems harsh and pointless . . . [.]
Making exceptions is tricky, though, and pushedaheonto a slippery slope.”).

15. Dawvis, supra note 1, at 1983.
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lifestyles” argument, that both polygamy and same-sex maraag “equally
legitimate ‘alternative’ lifestyles that should be tolerated anakrg legal
recognition.16

In arguing that the analogy has had a distracting effect onallggamy
debate, Davis usefully examines the same-sex marriage anaelfy iShe
observes that the same-sex marriage analogy invoked by eideeofsthe
polygamy debate can be traced back to the Supreme Court’s taling
Lawrence which was not a same-sex marriage decision but held that $exas
same-sex sodomy statute violated the requirements for stisstadue
process.’ As Davis points out, some bwrencés broad readers have hoped
that it “will provide the foundation for recognizing sexuainorities as
warranting constitutional status, which ultimately could leaday marriage as
a federal right,” and other readers have “seized on the decisiorlisdtigms
for plural marriage ¥8

The connection betwedrawrenceand same-sex marriage has been made
before. After all, the.awrencedecision has been read broadly, narrowly, and
somewhere in betweéfi. And the groundbreaking same-sex marriage
decision Goodridge v. Department of Public Healin which the
Massachusetts Supreme Court held that the Massachusetts maceagad
statute, which did not permit same-sex couples to marnglated the
protections of equal liberty and equality in the Massachusettistittdion—
was decided in 2003, the same year thatrencewas decided20 Chief
Justice Marshall, who wrote the majority opinion Goodridge relied on
Lawrenceto support his authority “to define the liberty of alhuf] not to
mandate [his and the court's] own moral codk.”In this way it seems
reasonable to argue thhawrencepaved the way for successful same-sex
marriage decision® But it is worth noting that.awrencewas not about
same-sex marriage. In fact, as Dale Carpenter has argued, thdfplaint
Lawrencewere likely not even in a committed relationsh¥p.Nevertheless,

16. Id. at 1957.

17. Lawrence v. Texas, 539 U.S. 558, 578 (2003).

18. Dawvis, supra note 1, at 1981.

19. See Elizabeth M. Glazer, When Obscenity Discritgs, 102 Nw. U. L. Rev. 1379,
1415-18 (2008) (noting some “[clourts and commenmtat . . have interpretedawrence
broadly,” whereas other scholars and most counte hdopted a narrow interpretation in spite of
and perhaps because of the decision’s ambiguities).

20. 798 N.E.2d 941, 969 (Mass. 2003).

21. Id. at 948 (quotingawrence 539 U.S. at 571).

22. This confirms the connection betweesawrenceand same-sex marriage that scholars
have observed. See, e.g., Carlos A. Ball, Thetiresn the Fundamental Right to Marry: Same-
Sex Marriage in the Aftermath dfawrence v. Texas88 Minn. L. Rev. 1184, 1185 (2004)
(“Lawrenceis neither irrelevant to the question of same-sexriage . . . nor dispositive . . ..
Instead, the relationship betweé&mawrence and same-sex marriage falls somewhere in the
middle.”); Laurence H. Tribel.awrence v. Texas:The “Fundamental Right” That Dare Not
Speak Its Name, 117 Harv. L. Rev. 1893, 1898, 19332004) (noting “[t|heLawrenceCourt’s
explicit recognition of the due procesght to demand respedbr conduct protected by the
substantive guarantee of liberty” and describingpaot of Lawrence on development of
substantive due process doctrine (internal quotatiarks omitted)).

23. See Dale Carpenter, The Unknown Pagdtasfrence v. Texad02 Mich. L. Rev. 1464,
1478 (2004) (“[Plaintiffs] Lawrence and Garner nfzgve been occasional sexual partners, but
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Lawrence strengthened the connection between same-sex marriage and
polygamy and thereby strengthened either iteration of the gnalegveen
them.

B. Polygamy’s Differences and Davis’s Proposal

Davis argues that there are inherent differences between polyagadny
same-sex marriage, and for that matter between polygamy and adic dy
marriage. Polygamy’s defining feature, Davis argues, isnigdtiplicity—
“peing married to more than one spouse at a ti#fie.And because that
multiplicity typically develops over time, “polygamists doot present
themselves as a complete(d) ‘group’ when they marry, bugrratintemplate
adding spouses serially®

Davis explains that this sort of serially multiple assooiatigenerates
unique transaction costs, bargaining uncertainties, and pitissib for
economic vulnerability and opportunism” that simply do emist in dyadic
same-sex marriag@8. For example, because “[tlhe marriage is constantly
forming and constantly dissolving” as spouses enter andhexiharriage over
time, it is unclear how much voting power or entitlemeniptoperty any
spouse has, because that percentage could change at any timetlaering
marriage?’

Davis argues that one must take into account the differimardigs in
plural marriages when proposing a system to regulate puolygthat
“reduce[s] the strategic and opportunistic behavior” that charactgvlneal
marriage$® Davis proposes that such a model incorporate default farles
spousegd? allow the marital unit to “grow and contract without incogrithe
costs and instability of continual dissolution and foiorgt30 require
unanimous approval by all existing spouses in order toaaddouse to the
marital unit3! provide “gender neutral no-fault rules allowing unilaterat’exi
from the marriage by any spouBerequire that spouses decide up front
whether a marriage is dyadic or plural, and finally, favor dyadrriage as a
default33 As a result of the specific problems generated by the serial
multiplicity that characterizes polygamy, Davis argues, theoggabetween
same-sex marriage and polygamy does not offer any guidancenfieose—
like Davis—who endeavors to regulate polygamy.

were not in a long-term, committed relationship wkteey were arrested.”).

24. Davis, supra note 1, at 2007.

25. 1Id.

26. Id. at 2002.

27. See id. at 1990 (describing how “the additioreath subsequent spouse increase the
claims on the marital ‘pie”” and thus “alter a spels influence within the unit”).

28. 1d. at 2019.

29. Id. at 2004-06.

30. Id. at 2007.

31. Id. at 2008.

32. Id. at 2011.

33. Id. at 2013-16.
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Il. FROM SODOMY TO SAME -SEX M ARRIAGE , AND BACK AGAIN

Perhaps part of the reason that the same-sex marriage analogy to
polygamy has caused a bottleneck in the polygamy debate ihi¢hanhalogy
between same-sex marriage and polygamy is frankly not very gblois Part
describes the fundamental differences between same-sex marriage and
polygamy before arguing that sodomy is a much better anatogglygamy
than is same-sex marriage. Despite the differences between samarsage
and polygamy, the analogy between them has curiously persisieg the
Court decided_awrence This Part then offers a possible rationale for the
analogy’s persistence despite fundamental differences between its two
analogues.

A. The Analogy’s Problems

Even though both same-sex marriage and plural marriage relate to
marriage, the analogy between them is inapt because of polygaerys
multiplicity but also for two additional and very obviogasons.

1. The Fight for Same-Sex Marriage Has Not Been All Thete&asful. —
First, the effort to legally recognize same-sex marriages diabaen all that
successful. Thus, it is curious why proponents of motyg wish to use it as
an analogue when the right to same-sex marriage is not yetyveidetpted.
Currently, same-sex marriages are recognized in four staténs #rel District
of Columbia34 This represents tremendous progress in the battle foiagmr

34. Same-sex marriage is legally recognized in Cctimé, Massachusetts, New
Hampshire, and Vermont. S&errigan v. Comm'’r of Pub. Health, 957 A.2d 407 24Tonn.
2008) (holding state statutory prohibition agasesine-sex marriage impermissibly discriminated
against gay people on account of their sexual taiem in violation of Connecticut's
constitution); Goodridge v. Dep’t of Pub. Healt®8/N.E.2d 941, 969 (Mass. 2003) (invalidating
Massachusetts law prohibiting same-sex couples fthmprotections, benefits, and obligations
of civil marriage”); Abby Goodnough, New Hampshitegalizes Same-Sex Marriage, N.Y.
Times, Jun. 3, 2009, at A19 (“The New Hampshireislagure approved revisions to a same-sex
marriage bill . . . making the state the sixth éb ¢ay couples wed.”); Nikita Stewart & Tim
Craig, D.C. Council Votes to Recognize Gay Nuptialsewhere; Decision Comes as Vermont
Legalizes Same-Sex Marriage, Wash. Post, Apr. 89,280A1 (“Vermont became the fourth

state to recognize same-sex marriage . . . .").til Wacently, same-sex marriage was also
recognized in lowa and California. Sdée lowa House v Zach Wahls and His Moms,
Democracy in America, The Economist, Feb. 4, 2011, at

http://www.economist.com/blogs/democracyinameri@afd02/politics_and_morality_gay marri
age (on file with theColumbia Law Review (“lowa’s Republican-controlled House of
Representatives voted 62-37 . . . to approve agsexp amendment to the state constitution that
would ban same-sex marriage, undoing the contrale2609 lowa Supreme Court decision.”).
The lowa Supreme Court decision, Varnum v. Brieg8 ®.W.2d 862, 872 (lowa 2009), held a
provision in the lowa Code prohibiting same-sex niages unconstitutional because it violated
the equal protection clause of lowa’s constitutidn.California, gay marriages have been ruled
legal. But as a result of a stay imposed on thehéan District of California’s ruling in Perry v.
Schwarzenegger, 704 F. Supp. 2d 921, 991 (N.D. Z&0) (overruling Proposition 8 and
asserting “the right to marry protects an individkiahoice of marital partner regardless of
gender”) until the Ninth Circuit decides the appesdme-sex marriage is not yet legally
recognized in California. See Lisa Leff, Calif. AGks Appeals Court to Lift Gay Marriage Ban
While Prop. 8 Case Winds Through Court, Associ&szbs, March 1, 2011, available at Factiva,
Doc No. APRS000020110301e731002ky (“Californiateraey general . . . joined lawyers for
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equality, but is far from a win. This is not meant toigeate those who have
expended efforts to win marriage equality; a gradual victory beall that
those fighting for marriage equality desire. Bill Eskridém, example, has
argued that the path to legally recognizing same-sex marriagkl dietstep-
by-step and incrementat? And though the result of the current effort to
federally legalize same-sex marridgés as yet uncertain, the move to do so
has been criticized by some of same-sex marriage’s original andckest
supporters’

2. Same-Sex Marriage Has Not Been CriminalizedSecond, as Davis
notes in her Article, another important difference between sammamiage
and polygamy is that polygamy has been criminalized whereas-s&me
“unions were denied recognition and licensure, but there wepeasecutions
for attempting same-sex marriag®” Quite differently, Davis explains,
“plural marriages are a crime, with prosecutions often based ots dnding
‘constructive marriages,’ an ironic and bizarre form of recagmit3°

B. Sodomy: A Better Analogy

Same-sex marriage and polygamy are different in some prettpusbvi
ways. Sodomy and polygamy, on the other hand, are much ohosely
analogous. Of course, sodomy does not (necessarily) pdksegsality of
serial multiplicity that polygamy does, but the effort émdlize it has been
successful and it, like polygamy, has been criminalized. Theidagah of
sodomy—or, more precisely, the illegality of statutes banrindomy—
occurred in 2003, when the Court decidedvrence Statutes like the Texas
same-sex sodomy statute that was held unconstitutiohalirencé® may not
have been enforced for some time before the Court detigwdence?! but
sodomy was criminalized just as polygamy is. In fact, élok bf enforcement
likens antipolygamy laws to antisodomy laf¢smaking the resistance to

two same-sex couples and the city of San Frandisasking a federal appeals court to allow gay
marriages to resume while the court considers tmstgutionality of the state's voter-approved
ban.”).

35. William N. Eskridge, Jr., Comparative Law an@ tBame-Sex Marriage Debate: A
Step-by-Step Approach Toward State RecognitioriM8George L. Rev. 641, 647 (2000).

36. SeePerry, 704 F. Supp. 2d at 991; Am. Found. for Equal RiglOur Work, at
http://www.afer.org/our-work/our-arguments/ (onefilwith the Columbia Law Review (last
visited May 18, 2011) (discussing Foundation’s éffoegarding California’s Proposition 8).

37. See, e.g., Jesse McKinleBush v. GoreFoes Join to Fight California Gay Marriage
Ban, N.Y. Times, May 28, 2009, at Al (reporting samegay-rights movement “expressed . . .
outright annoyance at the possibility that a los®ie the Supreme Court could spoil the chances
of future lawsuits on behalf of same-sex marriage”)

Matt Coles, the director of the LGBT project at thmerican Civil Liberties Union, told the
New York Times that filing a federal lawsuit wasotnsomething that didn’t occur to us™
“Federal court? Wow. Never thought of that.” Id.

38. Davis, supra note 1, at 1987.

39. Id.

40. Tex. Penal Code Ann. 88 21.01(1), 21.06(a) (\2@88).

41. See Ryan Goodman, Beyond the Enforcement Plincpodomy Laws, Social Norms,
and Social Panoptics, 89 Calif. L. Rev. 643, 651(831) (describing lack of enforcement of
sodomy laws).

42. See Davis, supra note 1, at 1960 n.11l (disayssistorical enforcement of
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analogizing polygamy to sodomy even more puzzling.

C. The Effort to Downplay Sex and Difference

To be sure, this Response is not the first to analogizenspdand
polygamy43 What has not been examined is why the same-sex marriage
analogy to polygamy has persisted if it presents such obymblems.

It is not really surprising that an analogy to sodomyr@sdeen popular.
Despite the fact that sodomy and polygamy are more closelyganaldhan
are same-sex marriage and polygamy, sodomy highlights the iwaykich
gays are sexual, and the ways in which gays are different.liglighg either
is risky.

Mary Anne Case argued in 1993—ten years before eitaerenceor
Goodridgewas decided—that the presence of same-sex couples and the details
of their copulation were notably absent from the historygaf/ rights
litigation.44 Case observed that “[c]ourts accord the most favorable treatment
to those gay men and lesbians involved in close, long-telatianships from
which the sexual aspect has perforce been removed*?. This observation
may be undermined by the real story behimavrence*® But the real story
behind Lawrencedid not appear in the case’s record, nor has it affected the
way Lawrencehas been read since it was deciiéd.

The fact thatLawrenceis credited with paving the way for same-sex
marriage actually supports Case’s theory about gay couples anthtian.
The theoretical implications of Lawrence are many. Some are merdyov
sexual than others. The Fifth Circuit relied laawrencein striking down the
Texas Obscene Device Att. The Eleventh Circuit, in roughly the same
situation four years earlier, declined the opportunity tg o# Lawrenceto
invalidate a similar law in Alabanf®. But these are not the cases that come to
mind when one thinks dfawrence

Lawrencehas become a decision about same-sex marriage. And while at
the time Case wrote, there were no court decisions favoring -Sane

antipolygamy laws in various “high-profile” cases).

43. See, e.g., id. at 1984 nn.88-89 (citing two edamof litigants analogizing polygyamy
to sodomy ruling in Lawrence).

44, See generally Mary Anne Case, Couples and Caupfinthe Public Sphere: A
Comment on the Legal History of Litigating for Lési and Gay Rights, 79 Va. L. Rev. 1643
(1993) (commenting on absence of same-sex coupbes fistory of gay rights litigation, as
reconstructed by Pat Cain in Patricia A. Cain,dating for Lesbian and Gay Rights, 79 Va. L.
Rev. 1551 (1993)).

45, |d. at 1644.

46. See supra note 23 and accompanying text (ngilagtiffs in Lawrence not in
committed relationship).

47. See supra notes 19—22 and accompanying text.

48. See Reliable Consultants Inc. v. Earle, 517 F3&I| 744 (5th Cir. 2008) (“Because of
Lawrence, the issue before us is whether the Tstediste impermissibly burdens the individual’'s
substantive due process right to engage in priwéiteate conduct of his or her choosing.”).

49. See Williams v. Attorney Gen. of Ala., 378 FBa32, 1250 (11th Cir. 2004) (“[W]e
reject the ACLU’s request that we redefine the g@tutfonal right to privacy to cover the
commercial distribution of sex toys.”).
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marriage3C it is unsurprising in light of her theory that a caseualsodomy is
now known as a case about marriage. Attitudes toward gayssindns have
certainly changed since 1993, as they have since 2003, but ttibsteststill
seem to depend on homosexuals’ “behaving ‘just like everylsbsty."51
Copulation seems still to be taboo, even after the Supremd Sguarely
addressed it.

[ll. STRATEGIZING WITH PURPOSE

Gays, lesbians, and polygamists are, in some ways, kaselierybody
else. But in some ways they are not. The fact that thensp@nalogy to
polygamy has not been invoked in the way that the same-selageaanalogy
to polygamy has been is unsurprising. Those engagee idetbate about the
legal recognition of plural marriage—some of whom are membérhe
LGBT rights movement and some of whom are not—seem to hkea & cue
from the LGBT rights movement itself: Highlight samenassl downplay
difference. While some sodomy statutes applied equally to sippsex
couples and the act of sodomy is possible between oppeziteaiples,
sodomy statutes were directed against homosexuals because sodsrthew
act that conceptually separated homosexuals from heterosekuals.

But Lawrencestruck down statutes that specifically differentiated gay
people. For that reason, it should no longer be tabosddhose statutes as
analogues in subsequent battles for civil rights, particulahgn the analogy
that has been invoked (that to same-sex marriage) suffersafdifference in
kind. But the persistence of this bad analogy offers a lessdronly to those
who advocate for polygamy but also to those who advocateG&T rights.
The LGBT rights movement has, in the past few years, resisied
incorporation of certain constituent groups—transgender pdapéxuals, and
polygamists, among others. The incorporation of thedeerosexual
minorities—like the sodomy analogy—highlights the waysvhiich gays and
lesbians are different from everybody else. This Part uhgse twho advocate
for LGBT rights to be aware of the extent to which they wezlded to
sameness. Difference is not always bad.

A. Fractured Movement

The LGBT rights movement is regrettably fractured. In otdesecure
victories in its two biggest battles—for same-sex marri@gegnition and for
the prohibition of discrimination in the workplace—LGBights advocates
have “intentionally le[ft] parts of the community behirk®.” The recent

50. The decision in Baehr v. Lewin, 852 P.2d 44 (H4®93), which was subsequently
invalidated by the 1998 amendment to the Hawaistitution, was issued after the publication of
Case’s article.

51. See Case, supra note 44, at 1664 (explainingscaswhich gay couples had been
afforded certain rights were also cases in whialptes were not having sex).

52. See Lawrence v. Texas, 539 U.S. 558, 568-713}2Qtbting while laws banning
sodomy had not always been directed against homatein particular, beginning in the 1970’s
these laws began to single out same-sex relatmrifminal prosecution).

53. Nancy Levit, Theorizing and Litigating the Righaf Sexual Minorities, 19 Colum. J.
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exclusion of transgender people from an earlier draft of thedymgnt Non-
Discrimination Act (ENDAY4 on the theory that their inclusion would prevent
ENDA'’s eventual passage, which has not yet occurred, providesahle
example.

If enacted into law, the most recent version of ENDA, like 2009
version, “would prohibit the states, as well as other empoy&om
discriminating against their employees on the basis of sexigltation and
gender identity.3> ENDA was introduced in the House of Representatives by
Representative Barney Frank on April 6, 2011 and in the SegaBeimator
Jeff Merkley on April 13, 20128 In addition, previous versions of ENDA,
which would have prohibited discrimination on the basisexfual orientation
but not gender identity, have been introduced in every Congiese the
103rd Congress, with the exception of the 109th Con§resBhis exclusion
caused sharp division among LGBT rights advocates. Ircpkntj the Human
Rights Campaign (HRC) infamously supported a noninctu&iMDA, which
prohibited discrimination on the basis of sexual orientdbiannot on the basis
of gender identity, because HRC concluded that a more inelUSNDA
would not pass out of the House of Representa®¥eBsRC received a lot of
criticism for its position on ENDA? which it later reversed, explaining that its
earlier opposition to a transinclusive ENDA “would do mdo advance

Gender & L. 21, 22 n.6 (2010) (citing Cynthia Laificense Meeting with HRC Over ENDA, Bay
Area Reporter, Jan. 10, 2008, at http://www.eban/oews/article.php?sec=news&article=2589
(on file with the Columbia Law Review); Transgendieclusion May Spell Trouble for ENDA,
Workplace Professor Blog (Oct. 3, 2007) at
http://lawprofessors.typepad.com/laborprof_blog/2@0/trangender-incl.html (on file with the
Columbia Law Review)); see also Katherine Franke Politics of Same-Sex Marriage Politics,
15 Colum. J. Gender & L. 236, 240 (2006) (observgay rights movement has become
increasingly assimilationist); Marc Spindelman, His®xuality's Horizon, 54 Emory L.J. 1361,
1365 (2005) (analyzing ways in which Goodridge sieci employed “like straight” logic).

54. See H.R. 3685, 110th Cong. § 2(2) (2007) (pibhd employment discrimination on
basis of sexual orientation but not gender identity

55. Employment Non-Discrimination Act of 2011, S18112th Cong. 82(2) (2011); H.R.
1397, 112th Cong. 82(2) (2011); see also Recemid3ma Legislation—Congress Considers Bill
to Prohibit Employment Discrimination on the BaefsSexual Orientation and Gender Identity,
123 Harv. L. Rev. 1803, 1803 (2010) (analyzing 206&ion of ENDA).

56. S.811; H.R. 1397.

57. See Recent Proposed Legislation—Congress Cossii# to Prohibit Employment
Discrimination on the Basis of Sexual Orientatiowl &ender Identity, supra note 55, at 1806 &
n.23. (noting history of ENDA and citing Jill D. Wiberg, Gender Nonconformity: An Analysis
of Perceived Sexual Orientation and Gender IdemRitytection Under the Employment Non-
Discrimination Act, 44 U.S.F. L. Rev. 1, 9-12 (2009

58. See Laird, supra note 53 (“While HRC had presfiypgone on record as supporting only
ENDA that included both sexual orientation and genidentity protections, it abandoned that
position once . . . lawmakers on Capitol Hill detéred there were not enough votes for the
inclusive ENDA to pass out of the House of Represteres.”).

59. See HRC T's Up for More Peaceful ENDA DiscouiGepd as You Blog (Mar. 26,
2009, 8:24 PM), at http://www.goodasyou.org/good yas/2009/03/hrc-ts-up-for-more-peace-
enda-discourse.html (on file with the Columbia L&&view) (“Remember in 2007 when their
failure to oppose a non-inclusive ENDA led many LGB activists to
Harangue/Ridiculue[sic]/Challenge HRC? Well happithe future seems more Hopeful
Regarding Cooperation on passing an inclusive nmed$u
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inclusive legislation® Transgender and bisexual people are minorities
among minorities. Their identities overlap to a certain extétit those of
gays and lesbians but at times diverge.

Public support for a transinclusive ENDA ultimately brougibout
support among LGBT rights advocates for a version of ENia& prohibited
discrimination on the basis of sexual orientation and gertgrtity, which
describes the latest versions of the bill which were introdtizisdspringfl
The interests of transgender people have not yet been fullyatedgnto the
LGBT rights movement'’s goals, but litigati6f,scholarly attentio§3 and the
political attention that the ENDA debate attracted have heightehed t
collective sensitivity to the harms that transgender people face.

The LGBT rights movement has incorporated transgender @émgbme
degree but need not wait for a major event to include otheritcamtgroups
like bisexuals and polygamists. Scholars such as Katherin&efralancy
Levit, and Marc Spindelman have observed that the pragmatic gtrmeg
lawyers litigating for LGBT rights has been to use thetfio kinship’ model
or ‘like straight’ logic to argue for parental rights or sasex marriage®*

60. HRC Finally Ready to Back Trans-Inclusive END@ueerty, Mar. 26, 2009, at
http://www.queerty.com/hrc-finally-ready-to-baclafis-inclusive-enda-20090326/ (on file with
the Columbia Law Review).

61. See supra notes 55-56 and accompanying texctrisieg most recent version of
ENDA).

62. See, e.g., Barnes v. Cincinnati, 401 F.3d 73938 (6th Cir. 2005) (affirmin®mith
on same grounds for discrimination against trandgeplaintiff Phelicia Barnes); Smith v. City
of Salem, 378 F.3d 566, 572-75 (6th Cir. 2004) dimg transgender plaintiff Jimmie Smith
could state actionable claim for discrimination enditle VII); Ulane v. E. Airlines, Inc., 742
F.2d 1081, 1085-86 (7th Cir. 1984) (concludingcase involving transgender plaintiff Karen
Ulane, Title VII's prohibition against “sex” disenination did not cover discrimination based on
gender identity); Schroer v. Billington, 577 F. $ud 293, 300, 303 (D.D.C. 2008) (holding
Diane Schroer experienced discrimination in vialatof Title VIl when employer rescinded job
offer after Schroer told employer she was transitig from male to female).

63. See, e.g., Transgender Rights 3-24, 51-69 épaislrrah, Richard M. Juang &
Shannon Price Minter eds., 2006) (tracking polititigtory of transgender rights and challenge
binary system presents for transgender rights)loFdtynn, Transforming the Debate: Why We
Need to Include Transgender Rights in the StrugigleSex and Sexual Orientation Equality, 101
Colum. L. Rev. 392, 395 (2001) (noting “[tJransgendghts litigation presents an opportunity to
broaden judicial understandings of sex by helpiogris comprehend that gender identity, rather
than anatomy, is the primary determinant of seXEljzabeth M. Glazer & Zachary A. Kramer,
Transitional Discrimination, 18 Temp. Pol. & CiviRL. Rev. 651, 666—72 (2009) [hereinafter
Glazer & Kramer, Transitional Discrimination] (afgg need for antidiscrimination law to
incorporate transitional identity as one worth pobing); Dean Spade, Resisting Medicine,
Re/modeling Gender, 18 Berkeley Women'’s L.J. 15;187(2003) (examining role of medical
evidence to track transgender experience); ElirabktGlazer & Zachary A. Kramer, Trans Fat,
Law & Soc. Inquiry (forthcoming 2011) (manuscriptt &-6, 22-30), available at
http://papers.ssrn.com/sol3/papers.cfm?abstract 387129 (on file with the Columbia Law
Review) (reviewing Anna Kirkland, Fat Rights: Dilenas of Difference and Personhood (2008)
and analogizing discrimination against fat plafstito discrimination against transgendered
plaintiffs).

64. Levit, supra note 53, at 23 & n.7 (relying omter alia, the Combined Statement of
ACLU, GLAAD, Equality Federation, Lambda Legal, &M R, Make Change, Not Lawsuits, at
http://www.thetaskforceactionfund.org/take_actiaindgs/change_not_lawsuits.pdf (on file with
the Columbia Law Review) (last visited May 18, 2QMfhich urged strategic lawsuits); see also
Franke, supra note 53, at 239 (expressing conbetrithe rights-bearing subject of the lesbigay
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This logic dictates, for example, that LGBT rights lawyersusth litigate cases
in states where residents are more likely to agree that gayssians should
have the right to marry. This logic also dictates that lawgegsing for LGBT

rights should treat their cases like controlled experimenty; mme factor—

their clients’ sexual preference for members of the same seferedifiates

their clients from everybody else. Unfortunately, thisidogas caused the
movement for LGBT to exclude, at times intentionally, int@ot constituent
groups.

B. Getting Back to Our Roots by Adding Branches

The strategy of the LGBT rights movement has gotten invidne of its
purpose. The strategy of the movement has been to higlhlighivays in
which gays and lesbians, and to some extent transgender repdanilar to
normal, heterosexual people. While this strategy has not betinelyen
unreasonabléd it has caused the movement to exclude those who have
experienced discrimination for the same reason that gays and tehbiear—
because the sex they have is different from monogamous, heterosexthat
occurs within a dyadic marriage. And the discrimination haithnest
polygamous people face are ré&l.For example, they risk losing custody of
their children®’ losing their job$8 verbal abus€® and other forms of
prejudice’©

Because the current strategy has produced gains, it is reasomahtzséo
who advocate on behalf of LGBT people to continue emplothag strategy.
But the current strategy grew out of a history of protectlifferencell It is

rights movement has now become ‘the couple™); 8piman, supra note 53, at 1368-75
(explaining success of “like straight” argumentsGioodridge).

65. It has, after all, generated laudable short-tgaims for the advancement of rights for
gays and lesbians. Some would argue that it hasrgted gains for transgender people, as well,
though | would contend, as | have before, thatetgmins have not been won in the appropriate
way. See Glazer & Kramer, Transitional Discrimioat supra note 63, at 655-58, 665-71
(urging adoption of cause of action for transitiodescrimination—discrimination on basis of
transitional identity—in cases involving transgendemployment discrimination instead of
application of gender-nonconformity principle frdPnice Waterhouse v. Hopkins, 490 U.S. 228

(1989)).
66. See Ann E. Tweedy, Polyamory as a Sexual OtientaJ. Cin. L. Rev. (forthcoming
2011) (manuscript at 43-45), available at

http://papers.ssrn.com/sol3/papers.cfm?abstract 682653 (on file with the Columbia Law
Review) (describing various discrimination harm$ypwrous people face).

67. See Elizabeth F. Emens, Monogamy’s Law: Compylstonogamy and Polyamorous
Existence, 29 N.Y.U. Rev. L. & Soc. Change 277,-310(2004) (retelling story of mother who
lost custody of her child because she lived witth emnsidered herself married to two men).

68. See id. at 362 (“People living in polyamoroustienships worry about losing their jobs
due to discrimination based on their relationshggl no statute or principle has been held to
protect individuals from such job discrimination.”)

69. See Tweedy, supra note 66, at 44—45 (citingsstall evidence that “about a quarter of
respondents had experienced verbal abuse basediopalyamorism”).

70. See id at 44 (“[O]ut polyamory has been assedigenerally with social stigma and
attendant loss of power within monogamous sociigh that poly individuals report having lost
friends, being alienated from their families, aneiny ostracized from spiritual and other
communities as a result of revealing their polyaniqgiinternal quotations omitted)).

71. See Cain, supra note 44, at 1587-95, 1612-1stridimg early litigation efforts to
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important not to forget about difference entirely, because wufitbdference
we would not have any civil rights battles to fight.

CONCLUSION

Adrienne Davis argues that the analogy between same-sex marriage and

polygamy has distracted attention from the feature of polyghetypresents

the particular challenge for its regulation, namely its charatiten$ serial
multiplicity. This Response has considered why the samensariage
analogy might have had the distracting effect that Davis olseradomy

and polygamy present a more obvious analogous pairing thesame-sex
marriage and polygamy, but that analogy has not been invoikedhe same
frequency as the same-sex marriage analogy.

Sodomy, unlike same-sex marriage, highlights the wayswirich
homosexuals and heterosexuals differ. Marriage is a way foosexuals to
be just like everybody else. Polygamy is different froradic marriage, and it
is different from homosexuality. Thus, it is unsurmgsthat those who wish
to promote polygamy have resisted the analogy to sodonigvior of the
analogy to marriage. But their resistance presents an oppgrtoréxamine
the incorporation of difference within a movement.

This Response has argued that the sodomy analogy to polysiarig
be invoked because it is simply a better analogy to polygaanyithsame-sex
marriage. In addition, this Response has argued that tiseares with which
the sodomy analogy to polygamy has been met is analogohs tedistance
with which polygamists have faced from the LGBT rightsvemoent. Neither
promotes the purpose of the movement, and this Responseduesl for the
incorporation of difference with respect to both.
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target antisodomy laws causing movement to shitesgy).



