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GUNS AS SMUT: DEFENDING THE HOME-BOUND
SECOND AMENDMENT
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In District of Columbia v. Heller, the Supreme Court held that the
Second Amendment guarantees a personal, individual right to keep and bear
arms. But the Court left lower courts and legislatures adrift on the funda-
mental question of scope. While the Court stated in dicta that some regula-
tion may survive constitutional scrutiny, it left the precise contours of the
right, and even the method by which to determine those contours, for “future
evaluation.”

This Article offers a provocative proposal for tackling the issue of
Second Amendment scope, one tucked in many dresser drawers across the
nation: Treat the Second Amendment right to keep and bear arms for self-
defense the same as the right to own and view adult obscenity under the First
Amendment—a robust right in the home, subject to near-plenary restriction
by elected government everywhere else.

This Article’s proposal to treat guns like smut is sure to stir controversy.
But it is grounded in solid methods of constitutional analysis. The Court in
Heller sent unmistakable signals that the First and Second Amendments are
cousins and may be subject to similar limitations. As Justice Scalia noted,
the First Amendment excludes from its protection certain categories of speech:
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I do not use the word “smut” pejoratively, or as a term of contempt, but rather because
it stimulates interest, and because obscenity jurisprudence fairly describes what the
resulting doctrinal limits of a home-bound Second Amendment would look like. I could
have used the word “obscenity,” but frankly it just isn’t as catchy.

The ideas in this Article are my own and do not necessarily reflect the sentiments of
the many individuals who have helped me. Second Amendment scholarship has, to its
discredit, become the “.22 caliber Rorschach test” for political ideology. See Erik Luna,
The .22 Caliber Rorschach Test, 39 Hous. L. Rev. 53, 53-54 (2002). I will, therefore,
disclose that I am a newcomer to this field. I did not participate in Heller, nor in any prior
Second Amendment litigation. I remain utterly agnostic as to the empirical question of
whether more or fewer guns make people safer. I have not received any monies to prepare
this Article on behalf of any group involved in Second Amendment or gun policy. This
Article is a piece of advocacy only to the extent that academics frequently offer opinions
about what they think is the good society, and occasionally people listen.
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“obscenity, libel, and disclosure of state secrets.” The Second Amendment
may be “no different,” and almost certainly excludes from its protection cer-
tain categories of “bearing” and cerlain categories of “arms.”

Moreover, the “home-bound” approach to the Second Amendment ratio-
nalizes the disparate norms that animate the Court’s privacy jurisprudence.
It situates the Second Amendment within tradition and doctrine that accord
constitutional weight to a spatial and conceptual distinction between the
home and the public sphere. Finally, this proposal has the benefit of simplic-
ity: The Court has already marked boundaries for an individual right to
adult obscenity in the home. Those boundaries are surprisingly applicable to
the individual right to bear arms, and far easier to administer.

While this proposal will not resolve all issues of Second Amendment
scope, its prudential and practical merits deserve serious consideration as
part of post-Heller discourse on the Second Amendment.

INTRODUCGTION .. it ittt ettt ettt e e e et 1279
ParT I. HELLER, BIRTH OF A DOCTRINE . .. ..ottt 1282
A. The Origins of the District of Columbia Handgun
Ban ... 1282
B. Trial Court and Appellate Decision .................. 1284
C. The Supreme Court Decision ........................ 1286
1. The Majority Opinion..............cooviuiin... 1286
2. The DISSEnts . ...ttt 1289
PART II. GUNS AND SMUT . .ottt vttt e e e e 1292
A. Hellers Complaint..................oooiiiiiiiiii.. 1292
B. The Obscenity Fix ..............oooiiiiiiia.. 1297
1. Obscenity and the Home ........................ 1297
2. Obscenity Doctrine Applied to the Second
Amendment ........... i 1299
ParT III TREATING GUNS AS SMUT: THREE REASONS FOR THE
HoME-BOUND SECOND AMENDMENT . ....ovvieinnennn... 1303
A. Doctrinal Coherence, or There’s No Place Like
Home ... ... 1304
B. Textual and Historical Arguments, or (Outside the
Home) the Tie Goes to Democracy .................. 1310
1. Heller and the Charms of Insurrection ............ 1312
2. Textual Arguments ...............ccoovuinieinnnn.. 1317
3. Historical Arguments ............................ 1321
4. Insurrection and Justiciability: Or, “When You
Strike at a King, You Must Kill Him” ............. 1336
5. The Second Amendment and the “True Man” .... 1340
C. Pragmatic and Political Palatability ................... 1350
[©00) (@) 51 67 () AP 1355
INTRODUCTION

In District of Columbia v. Heller, the Supreme Court held that the
Second Amendment guarantees an individual right to keep and bear
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arms for personal protection.! But the Court offered legislatures and
lower courts little guidance as to the scope of that right.2 The Court cau-
tioned that the Second Amendment right is not boundless, but did not
specify whether a person may now freely carry a gun into a park, a sports
stadium, or a children’s petting zoo. Such issues were left for “future
evaluation.”®

This Article offers a modest proposal, one tucked in the dresser
drawer in many bedrooms across the nation. Treat the right* to own a
firearm under the Second Amendment the same way we treat the right to
view adult obscenity® under the First: a robust right to possess it in the
home,% subject to nearly plenary restriction by elected government
officials everywhere else.”

1. 128 S. Ct. 2783, 2816-17 (2008).

2. Heller did not state whether the Second Amendment is a fundamental right for
purposes of Fourteenth Amendment due process incorporation against the states. The
circuits are currently split on the issue. Compare Nordyke v. King, 563 F.3d 439, 464 (9th
Cir. 2009) (finding incorporation), with NRA v. City of Chicago, Nos. 08-4241, 08-4243, 08-
4244, slip op. at 9 (7th Cir. June 2, 2009) (finding no incorporation absent reversal of
Supreme Court precedent). This Article assumes that the Second Amendment eventually
will be incorporated.

3. Heller, 128 S. Ct. at 2821.

4. I mean a “right” in the sense of a norm that is insulated from judgments (typically
majoritarian) about what is prudent or wise—similar to the way Justice Scalia uses the term
in Heller. See id. This conception of a right is sometimes referred to as “rights as trumps.”
See Ronald Dworkin, Taking Rights Seriously 365 (1978). I do not speak of a right in the
layman’s sense as that which the government bestows (for example, laws that permit
individuals to carry a concealed or unconcealed weapon). See, e.g., Ohio Rev. Code Ann.
§ 2923.125 (West 2006). Nor do I mean a right in the sense of a natural right unconnected
to positive law. Finally, I refer here to the federal Second Amendment right, not to state
constitutional rights to keep and bear arms, which may be more expansive.

5. I am speaking strictly of obscenity depicting adults. Child pornography is not
protected, even in the home. Osborne v. Ohio, 495 U.S. 103, 108 (1990). Also, when I
speak of obscenity, I mean it as a term of art; not, as is commonly understood, as a
synonym for graphic representations of adult sex (i.e. pornography), which may or may
not be legally obscene. See, e.g., Farrell v. Burke, 449 F.3d 470, 486-92 (2d Cir. 2006)
(discussing difference between obscenity and pornography); Am. Booksellers Ass'n v.
Hudnut, 771 F.2d 323, 324-26, 331-34 (7th Cir. 1985) (same).

6. When I use the term “home,” I mean a person’s permanent dwelling place and
habitation. This piece uses home to mean the physical confines of an individual dwelling,
recognizing that appurtenant structures or the open land immediately adjacent to the
dwelling—the curtilage—present difficult issues. Compare Beard v. United States, 158
U.S. 550, 552, 554-55 (1895) (holding self-defense instruction in criminal proceeding in
federal territory includes curtilage fifty yards out from dwelling), with People v. Riddle, 649
N.w.2d 30, 44 (Mich. 2002) (holding “castle doctrine” applies to all areas of dwelling
including basement, garage, porch, or decks, but not entire curtilage), Commonwealth v.
Carlino, 710 N.E.2d 967, 971 (Mass. 1999) (noting castle doctrine does not include
driveway), and State v. Provoid, 266 A.2d 307, 311 (N.J. Super. Ct. App. Div. 1970)
(determining “castle doctrine” includes curtilage but not public right of way running
alongside property).

7. In using this home-bound approach, my thesis is almost diametrically opposite to
that of scholars, such as Nelson Lund, who have argued that “government should face a
heavy burden when called upon to justify such restrictions [on publicly carrying firearms],
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Provocative? Admittedly.® Nevertheless, Heller signaled that the First
and Second Amendments are cousins, and may be subject to similar limi-
tations. The majority held that the Second Amendment right to firearms
is not restricted to eighteenth century weapons, any more than the First
Amendment freedom of speech is restricted to eighteenth century forms
of communication.® Conversely, the majority warned that “the [Second
Amendment’s] right [to keep and bear arms is] not unlimited, just as the
First Amendment’s right of free speech [is] not.”'® As the majority
noted, the First Amendment excludes from its protection categories of
expression, such as “obscenity, libel, and disclosure of state secrets.”!!
The Second Amendment may be “no different,”!? and almost certainly
excludes from its protection certain kinds of “bearing” and certain cate-
gories of “arms.”!3

This “home-bound” Second Amendment, moreover, rationalizes the
disparate norms that animate the Court’s privacy jurisprudence. It situ-
ates the Second Amendment within an established doctrine in which con-

which often operate to deprive the people of access to weapons in just those circumstances
when they are most needed.” Nelson Lund, The Past and Future of the Individual’s Right
to Arms, 31 Ga. L. Rev. 1, 73-74 (1996) [hereinafter Lund, Past and Future]; see also
Michael P. O’Shea, The Right to Defensive Arms after District of Columbia v. Heller, 111 W.
Va. L. Rev. 349, 373 (2009) (arguing Heller supports proposition that some form of right to
publicly carry firearms is required by Second Amendment).

8. Provocative, but not wholly unprecedented. Heller itself mentions the First
Amendment many times as a source of doctrinal analogies. See infra note 162 and
accompanying text. Of the gallons of ink spilled over the Second Amendment, a number
of scholars have explored First Amendment analogies, primarily “interest balancing” or
“time, place, and manner” doctrine. See, e.g., Christopher A. Chrisman, Mind the Gap:
The Missing Standard of Review Under the Second Amendment (and Where to Find It), 4
Geo. ]J.L. & Pub. Pol’y 289, 323-29 (2006) (noting First Amendment content-based analysis
is useful for examining gun control regulations); David B. Kopel, The Second Amendment
in the Tenth Circuit: Three Decades of (Mostly) Harmless Error, 86 Denv. U. L. Rev. 901,
935 (2008) [hereinafter Kopel, Tenth Circuit] (noting appropriateness of First
Amendment time, place, and manner approach); Lund, Past and Future, supra note 7, at
73-74 (same); Janice Baker, Comment, The Next Step in Second Amendment Analysis:
Incorporating the Right to Bear Arms into the Fourteenth Amendment, 28 U. Dayton L.
Rev. 35, 57-59 (2002) (same).

On a higher level of abstraction, Joseph Blocher has examined the Supreme Court’s
use of categories in First and Second Amendment analysis. See generally Joseph Blocher,
Categoricalism and Balancing in First and Second Amendment Analysis, 84 N.Y.U. L. Rev.
375 (2009).

Michael Dorf, in a short essay in the Syracuse Law Review, mentioned obscenity as one
of a number of doctrinal tools a future court may use. See Michael C. Dorf, Does Heller
Protect a Right to Carry Guns Outside the Home?, 59 Syracuse L. Rev. 225, 231 (2008).
But Professor Dorf does not explore at length how or why this analogy with obscenity
works, its jurisprudential or historical source material, or its correspondence with other
aspects of constitutional jurisprudence. In this, I believe, this Article is a first.

9. Heller, 128 S. Ct. at 2791.

10. Id. at 2799.

11. Id. at 2821.

12. 1d.

13. See infra notes 160-164 and accompanying text.
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stitutional distinctions turn on a conceptual and spatial division between
the home and the public sphere. Finally, this proposal has the benefit of
simplicity. The Court has already marked the boundary for a right to
adult obscenity at the home. That boundary is surprisingly applicable to
the right to bear arms, and far easier to administer.

The Article progresses as follows: Part I tracks Heller’s litigation his-
tory, beginning with the origin of the District’s firearm regulation, the
concerted effort by Second Amendment advocates to use Heller as a test
case, the dispositions in the trial and appellate courts, and the ultimate,
albeit partial, resolution of the issues in the United States Supreme
Court. Part II critiques the Heller opinion, with particular focus on its
lack of theoretical support for the limitations to the right that it heralds.
It then offers a fix: The individual right to keep and bear arms should
extend no further than the front porch.!* Any other regulation by fed-
eral, state, or local government should be presumptively constitutional.
This Part explains how this rule closely mirrors the Supreme Court’s ex-
isting First Amendment doctrine, which limits the right to possess obscen-
ity to the home.

Part III offers a multifaceted justification for this approach. First, it
demonstrates how a home-bound Second Amendment fits neatly within a
doctrinal framework that puts a premium on the privacy of the home.
Second, it explores the legal and historical treatment of bearing arms in
public, either as a threat to government or for personal defense, and con-
cludes that support for public arms is so hopelessly ambiguous and con-
tingent that the only prudent approach is to defer to local and political
branches of government. Third, it demonstrates how this home-bound
rule is practical, politically feasible, and preferable to other approaches.
The aim of Part III is not to make policy pronouncements on the efficacy
of gun promotion or gun control for public safety. Rather, the purpose
of Part Il is to argue that as a constitutional and prudential matter, those
questions (outside the home) are better left to the elected and local
branches of government. The Article concludes with an acknowledg-
ment of this approach’s limitations and suggests directions for future doc-
trinal development.

1. HELLER, BIRTH OF A DOCTRINE
A. The Origins of the District of Columbia Handgun Ban

In 1974, the District of Columbia’s homicide rate soared to a record
high.!> The previous decade had already witnessed a startling threefold

14. I use this term metaphorically, reserving the more difficult issue of curtilage for
other papers.

15. The rate for murder and nonnegligent manslaughter in that year totaled 38.3 per
100,000 persons. This was the highest rate for the District of Columbia since the
Department of Justice began gathering statistics in 1960. The numbers in 1991 would
dwarf that rate, topping eighty homicides per 100,000 persons. Bureau of Justice Statistics,
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increase in homicides, between 1960 and 1969.1¢ 1974 was the deadliest
year then on record. Three men were gunned down during the Christ-
mas holiday alone.!” Citizens felt under siege.'® One headline suggested
that D.C. stood for “Dodge City.”!® Another story reported that “the in-
creased number of police deaths” resulted “particularly [from] violent
crimes involving the use of firearms.”?° The spike of homicides had D.C.
residents clamoring for action from their newly minted municipal
government.?!

District leaders responded with a bill that strictly curtailed private
possession of handguns and other firearms in the home but did not spe-
cifically ban their possession in the District.?2 The objectives of the bill
were twofold: The first was “to reduce the potential[ ]” for firearm-re-
lated crime and accidents; the second was to “monitor the traffic in fire-
arms” by banning future handgun sales, transfers, and purchases.?*> The
hope was to “freez[e] the stock of permissible, registered handguns in the
District.”** Notwithstanding, members of the District of Columbia City
Council were pessimistic. The ban would do little good absent a nation-
wide, or at least a regional, ban on firearms.?> “What we are doing to-

U.S. Dep’t of Justice, State-Level Crime Trends Database, Reported Crime in D.C., at
http://bjsdata.ojp.usdoj.gov/dataonline/Search/Crime/State/RunCrimeStatebyState.cfm
(last visited Aug. 17, 2009) (on file with the Columbia Law Review).

16. See Paul Duggan, Crime Data Underscore Limits of D.C. Gun Ban’s Effectiveness,
Wash. Post, Nov. 13, 2007, at B1.

17. See Jane Rippleteau, Three More Slain; District Total 291, Wash. Post, Dec. 26,
1974, at C10.

18. Duggan, supra note 16.

19. Id.

20. Jerry V. Wilson, Op-Ed., Protecting Our Police, Wash. Post, Dec. 20, 1974, at A27.

21. See Duggan, supra note 16 (reviewing historical support for passage of handgun
ban); see also David Levy, Letter to the Editor, Gun Explosion, Wash. Post, Dec. 12, 1974,
at A19 (proposing handgun buyback program to reduce number of guns on streets). Prior
to 1973, the District of Columbia was governed by Congress with portions of municipal
regulation delegated to various bodies. In 1973, Congress passed the Home Rule Act,
which created a mayor and council system and significantly increased the District’s ability
to manage its own civic affairs. District of Columbia Self-Government and Governmental
Reorganization Act, Pub. L. No. 93-198, 87 Stat. 774 (1973) (codified at D.C. Code §§ 1-
201.01-1-207.71 (2001)). For a discussion of the broader move towards gun control in the
1960s and 1970s, see Reva B. Siegel, Dead or Alive: Originalism as Popular
Constitutionalism in Heller, 122 Harv. L. Rev. 191, 202-12 (2009).

22. Edward D. Jones III, The District of Columbia’s “Firearms Control Regulations Act
of 1975”: The Toughest Handgun Control Law in the United States—Or Is It?, 455 Annals
Am. Acad. Pol. & Soc. Sci. 138, 139-40 (1981) (reviewing provisions of Firearms Control
Regulations Act).

23. Id. at 142—43.

24. Id. at 143; see also Allen Rostron, Incrementalism, Comprehensive Rationality,
and the Future of Gun Control, 67 Md. L. Rev. 511, 537 (2008) (“The Firearms Control
Regulations Act . . . essentially instituted a freeze on handgun ownership and possession in
the District of Columbia.”).

25. See Duggan, supra note 16 (noting flood of guns coming from Maryland and
Virginia and Council’s hope of spurring nationwide ban).
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day,” one council member admitted, “will not take one gun out of the
hands of one criminal.”?6 “But maybe,” said another, “it will save some
senseless accident at somebody’s home.”2”

The bill passed the Council by a twelve-to-one vote.?® Mayor Walter
Washington signed the bill on July 23, 1976.2° Despite congressional ma-
neuvering to undo the legislation without directly confronting the gun
control issue, the bill became law.2? This bill, in amended form, was the
one challenged three decades later in Heller.

B. Trial Court and Appellate Decision

Richard Anthony Heller, a mercurial sixty-six year old special officer
at the Federal Judicial Center, became the “face behind the landmark
case.”! As befits a movement plaintiff, he was not a “tobacco-spitting or
camouflage-wearing caricature” but “an everyman with a spotless back-
ground.”®? Not that Heller was a stranger to Second Amendment advo-
cacy: He and his friends had planned to challenge the District’s gun reg-
ulations for years.?® But Heller’s plans acquired a particular urgency
after he read of a homeowner criminally charged for shooting a burglar
with an unlicensed firearm.?* Heller, along with five other D.C. re-
sidents,35 sued the District under § 1983,36 alleging that the code provi-
sions barring registration of new handguns, the possession of firearms

26. Id. (quoting council member Marion Barry) (internal quotation marks omitted).

27. Id. (quoting council member John A. Wilson) (internal quotation marks
omitted).

28. Jones, supra note 22, at 140. The bill that eventually emerged was the “outgrowth
of three more restrictive legislative proposals that had been introduced in 1975.” Id. at
141. One of these proposals would have banned all handguns in the District, another
would have banned all handguns but would have provided compensation, and a third
would have licensed firearm owners and would have imposed mandatory minimum
penalties for violations. See id. at 141 n.13 (citing No. 1-24, D.C. Council, Period 1 (D.C.
1975), No. 1-42, D.C. Council, Period 1 (D.C. 1975), and No. 1-164, D.C. Council, Period 1
(D.C. 1975)).

29. Id. at 140.

30. Id. at 141. For a discussion of Congress’s election year efforts to disapprove of the
law without triggering a direct vote on the merits of handgun control, as well as early
litigation surrounding the law, see id. at 140-41.

31. David C. Lipscomb, ‘Regular’ Guy Takes Aim at the Law: Special Police Officer
Helps End Gun Ban in the District, Wash. Times, July 27, 2008, at M12.

32. Id. Robert Levy, the millionaire who backed the litigation, said that the trial team
wanted to avoid plaintiffs who were “Loony Toons.” Id.

33. Id.

34. See id.; Elissa Silverman & Allison Klein, Plaintiffs Reflect on Gun Ruling:
Residents Explain Reasons for Suit, Wash. Post, Mar. 11, 2007, at C1.

35. At trial, five other D.C. residents joined Heller in the litigation, including Shelly
Parker, an active community member and resident of crime-plagued Northeast
Washington, and Tom Palmer, an openly gay Cato Institute employee who had suffered
physical harassment in his youth. See Robert Levy, Commentary, Taking the D.C. Gun Ban
to Court, Wash. Times, Feb. 28, 2003, at A21; Silverman & Klein, supra note 34.

36. 42 U.S.C. § 1983 (2006).
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within the home, and the unlicensed carrying of a firearm on one’s prop-
erty violated the Second Amendment.37

Judge Emmet G. Sullivan of the United States District Court for the
District of Columbia dismissed the matter on the pleadings. His opinion
stitched close to United States v. Miller,>® the last definitive statement by
the Supreme Court on the Second Amendment. To Sullivan, Miller held
unequivocally that the Second Amendment is a “collective” right—the
Second Amendment, that is, only guarantees the right to firearms for
members acting collectively as a state militia.??

Half a century of jurisprudence and three Supreme Court decisions
affirmed this collective rights view: The Amendment did not guarantee
an individual right to a firearm, nor did the text support such a conclu-
sion.?® Judge Sullivan concluded that “[w]hile plaintiffs extol many
thought-provoking and historically interesting arguments” for an individ-
ual right, the district court could not “overlook sixty-five years” of prece-
dent rejecting such an interpretation.*!

The United States Court of Appeals for the District of Columbia
Circuit reversed.*? Judge Laurence H. Silberman wrote for the two judge
majority. After quickly winnowing the plaintiffs to Heller alone,*? the
court turned to the Amendment itself. The court began by clarifying
that, despite Supreme Court precedent, both the text and the history of
the Amendment demonstrated that the right to possess firearms was an
individual, as opposed to a collective, right.#* The individual right was a
cognate to the inherent right to self-defense—a right that included a
right to resist “either private lawlessness or the depredations of a tyranni-
cal government.”® The court specifically declined to address whether a
government could ban the public transportation of guns on foot or in
automobiles,*® but it suggested that only those regulations that “do not
impair the core conduct upon which the [Second Amendment] right was
premised” could withstand constitutional scrutiny.*” Whether that open-
ended statement included the right to publicly carry guns for self-defense
against criminals or tyrannical governments was left unresolved. What

37. Parker v. District of Columbia, 311 F. Supp. 2d 103, 103-04 (D.D.C. 2004), rev'd,
478 F.3d 370 (D.C. Cir. 2007).

38. 307 U.S. 174 (1939).

39. Parker, 311 F. Supp. 2d. at 105.

40. Id. (citing Lewis v. United States, 445 U.S. 55, 65 n.8 (1980), Burton v. Sills, 394
U.S. 812 (1969), and Miller, 307 U.S. at 179-82).

41. Id. at 109-10.

42. Parker, 478 F.3d at 401.

43. The other plaintiffs did not allege sufficient injury to create Article III standing.
Id. at 373-77.

44. Id. at 378-95 (arguing text of Amendment, specifically phrases “the people” and
“keep and bear arms,” supports individual right interpretation).

45. Id. at 395.

46. 1d. at 400.

47. 1d. at 399.
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was resolved, however, was that a statute that proscribed the in-house,
room-to-room transportation of a lawfully registered firearm could not
survive, as “it would negate the lawful use upon which the right was pre-
mised, i.e., self-defense.”*8

C. The Supreme Court Decision

1. The Majority Opinion. — The Supreme Court, in a five-to-four deci-
sion, affirmed.*® Justice Scalia, writing for the Court, began with a pains-
taking exegesis of the Amendment’s text®*—an exercise that occasionally
crossed into pedantry. The Second Amendment states: “A well regulated
Militia, being necessary to the security of a free State, the right of the
people to keep and bear Arms, shall not be infringed.”®! The Court ex-
plained that the Second Amendment was not a secret code, but instead
was “written to be understood by the voters” of the founding genera-
tion.? The Amendment’s words and phrases must be given their “nor-
mal and ordinary meaning,” as opposed to a “technical” meaning.53

Both plaintiffs and defendants, as well as the various amici, deployed
an army of linguistic experts and wielded an arsenal of lexicons, vernacu-
lars, and treatises on colonial English usage. Individual rights theories
clashed with collective rights theories. Heller advanced that the text
unambiguously preserved a personal and individual right to keep and
bear arms, “unconnected with service in a militia.”®* The District coun-
tered that the text of the Amendment “protects only the right to possess
and carry a firearm in connection with militia service.”55

Justice Scalia delivered the Court’s decision. He pronounced that
the Second Amendment preserves an individual right to keep and bear
arms, not a collective right. First, one must partition the “operative” from
the “prefatory” portion of the Amendment.’® The operative section
reads “the right of the people to keep and bear Arms, shall not be in-

48. Id. at 400. Judge Karen Lecraft Henderson dissented, arguing, inter alia, that the
Second Amendment does not apply to the District of Columbia. Id. at 409 (Henderson, J.,
dissenting).

49. Justice Scalia was joined by Chief Justice Roberts and Justices Kennedy, Thomas,
and Alito. District of Columbia v. Heller, 128 S. Ct. 2783, 2787 (2008). Justice Stevens
wrote a dissent in which Justices Souter, Ginsburg, and Breyer joined, and Justice Breyer
wrote a separate dissent joined by Justices Stevens, Souter, and Ginsburg. Id.

50. See, e.g., id. at 2788-89.

51. U.S. Const. amend. II.

52. Heller, 128 S. Ct. at 2788 (quoting United States v. Sprague, 282 U.S. 716, 731
(1931)). Itis slightly ironic that the majority’s reliance on such a plain construction of the
Amendment’s text required citation to eighteenth and nineteenth century lexicographers
and legal theorists, as well as to abstruse research from modern linguistic historians. See,
e.g., id. at 2805-12.

53. 1Id. at 2788 (quoting Sprague, 282 U.S. at 731).

54. 1d. at 2789.

55. Id.

56. Id. Nelson Lund apparently first used this prefatory versus operative clause
approach. See Siegel, supra note 21, at 239 & n.250 (alleging same).
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fringed.”” The majority noted that the “right of the people” referred to
an individual and personal right, just as the “right of the people” had
been construed to be individual and personal in the First Amendment
Assembly and Petition Clause and in the Fourth Amendment Search and
Seizure Clause.>® These texts “unambiguously refer to individual rights,
not ‘collective’ rights, or rights that may be exercised only through partic-
ipation in some corporate body.”5?

Having determined that individuals and not the militia possess the
right, the Court turned to the right itself. The right has two textual com-
ponents: “keep and bear” and “arms.” Marshalling hoary lexicographers,
the Court concluded that “arms” meant the same thing in the eighteenth
century as it means today: “weapons of offence,” that which a man “takes
into his hands, or useth in wrath to . . . strike another.”®® Simply because
the Second Amendment right is defined by an antique lexicon, however,
does not mean that the right is limited to an antique technology. The
Second Amendment protects more than the right to bear a musket and
black powder, just as the First Amendment protects more than a right to
write with a quill and parchment: “[T]he Second Amendment ex-
tends . . . to all instruments that constitute bearable arms, even those that
were not in existence at the time of the founding.”®! Any other argu-
ment, the Court warned, “border[s] on the frivolous.”62

The Court next defined the phrase to “keep and bear” arms. The
majority disaggregated the phrase—the right to “keep and bear” arms
meant two distinct rights, not a unitary idiomatic expression. It meant
the right “to keep” arms and the right “to bear” them.%® The right “to
keep” arms, according to the Court, was simple and straightforward—a
right to “have weapons.”®* The majority struggled, however, with the
plain meaning of “to bear” arms. Plain text dictated that “to bear” meant
simply “to carry.”®® But the majority stopped short of careening off the
textualist precipice: The Second Amendment does not secure an abso-
lute right to carry any type of firearm anywhere one wishes to carry it.
Instead, the majority suggested that “bear,” when used with the term
“arms,” means the “carrying” of a firearm “for a particular purpose—con-

57. U.S. Const. amend. II; Heller, 128 S. Ct. at 2789-90.
58. Heller, 128 S. Ct. at 2790. The majority also noted that the Ninth Amendment use
of the term conveyed a personal right. Id.

59. Id. In contrast, Justice Scalia opined that “the militia,” as used in the prefatory
clause, described a specific subset of “the people’—those who were “male, able bodied,
and within a certain age range.” Id. at 2791. The Justice might have added “white,” as
opposed to freedmen or slaves, as he acknowledges later in the opinion. Id. at 2802.

60. Id. at 2791.

61. Id. at 2791-92.

62. Id. at 2791.

63. Id. at 2797.

64. Id. at 2792.

65. Id. at 2793 (internal quotation marks omitted).
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frontation.”®® But the Court did not mean confrontation in the sense of
confrontation by or between armed and trained militias,%” but rather con-
frontation for “self preservation”—the “natural right of defense of one’s
person or house” and only with such “lawful weapons” as one would pos-
sess at home.%8

Having held that the “operative” portion of the Amendment guaran-
tees an individual right to keep and to bear arms, the Court then con-
tended with the prefatory clause, which states: “A well regulated Militia,
being necessary to the security of a free State . . . .”6? The Court deter-
mined that the “well regulated militia” in the prefatory clause was not a
militia created by the federal or state government. Such a construction
would limit the right to only a subset of individuals, a type of impermissi-
ble discrimination that the Second Amendment was designed to pre-
vent.” Instead, “militia” referred to a preexisting set of “all able-bodied
men.””! Of this set, Congress possessed plenary power to organize all, or
any subset, into effective fighting units.”? According to the Court, “well-
regulated” meant merely “the imposition of proper discipline and train-
ing.””® The phrase “security of a free state” meant only the “security of a
free polity.””* “State” in this instance did not refer to the various states of
the United States.”

Now that the Second Amendment had been stripped to its various
components, the Court explained how they worked together. The opera-
tive clause, an individual right to keep and bear arms, preexisted—and is
codified in—the Constitution. That right sounded in nature, the ancient
and inalienable right of self-defense or self-preservation.”® Self-defense
lay at the core of the Second Amendment.””

This preexisting right to self-defense contemplates a kind of “citi-
zens’” or “people’s militia,””® of which all able bodied individuals permit-
ted to possess arms are members. This people’s militia is necessary to the
security of a free state, because the Framers were conscious of England’s

66. Id.

67. Scalia suggests that this interpretation would render the right an absurdity,
transforming the Second Amendment into “the right to be a soldier or to wage war.” Id. at
2794. The significance of this concession is explored in more detail below. See, e.g., infra
notes 432-448 and accompanying text.

68. Heller, 128 S. Ct. at 2793, 2817 (internal quotation marks omitted).

69. U.S. Const. amend. IL

70. See Heller, 128 S. Ct. at 2798 (observing Stuart kings used sectarian militias to
disarm their political and religious opponents).

71. Id. at 2800.

72. 1d. This interpretation of the meaning of “militia” has profound consequences, as
I discuss below. See infra Part III.

73. Heller, 128 S. Ct. at 2800.

74. 1d. (emphasis added).

75. Id.

76. Id. at 2801.

77. 1d. (noting self-defense “was the central component of the right itself”).

78. Id. at 2802.
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history of using sectarian militias and standing armies as tools of govern-
ment oppression.” Individuals, therefore, possess a personal right to
bear arms in their homes. Such a right is necessary because disarmament
of some or all of the people would leave individuals at the mercy of tyran-
nical government or common criminals.

But, according to the Court, such a right is not unlimited. Laws that
limit the access of felons, the mentally ill, and children to weapons are
presumably legal, as are laws restricting concealed weapons, military
grade weapons, commercial sales of weapons, and the bearing of weapons
into sensitive places.3® How or why these regulations comported with the
majority’s constitutional methodology, and how lower courts should ad-
dress other questions of the scope of the Second Amendment, were left
for another day.8!

2. The Dissents. — Justice Stevens and Justice Breyer wrote separate
dissents. Justice Stevens, joined by Justices Souter, Ginsburg, and Breyer,
chiseled at the majority’s semantic artifice. The problem, according to
Justice Stevens, was one of scope.®2 In his view, an individual clearly may
rely on the Second Amendment to use weapons in an organized militia;
the issue was “[w]hether [the Amendment] also protects the right to pos-
sess and use guns for nonmilitary purposes like hunting and personal self-
defense.”®® Justice Stevens concluded that it does not.

To Justice Stevens, the phrase “[a] well regulated Militia, being nec-
essary to the security of a free State” was not merely prefatory to the right
to keep and bear arms.®* Instead, the “preface” is hardly prefatory at all.
To Justice Stevens, it “sets forth the object of the Amendment and in-
forms the meaning of the remainder of its text.”®5 That object is simply
to protect “a right to possess and use firearms in connection with service
in a state-organized militia.”® The majority’s construction had turned
the preface into “mere surplusage.”s”

“To keep and bear arms,” argued Justice Stevens, represents not two
rights, but a “unitary right: to possess arms if needed for military pur-
poses and to use them in conjunction with military activities.”®® The ma-
jority insisted that this construction in effect created a right for only a
subset of the populace—those enrolled in a state militia. But Stevens ob-
served that the Court had itself noticeably limited Second Amendment
protection to its own “subset” of persons: “law-abiding, responsible citi-

79. Id. at 2800-02.

80. Id. at 2816-17.

81. Id.

82. Id. at 2822 (Stevens, ]., dissenting).

83. 1d.

84. Id. at 2825.

85. Id. at 2826. According to Reva Siegel, this was the way judges had read the
“preface” for years. See Siegel, supra note 21, at 200-01.

86. Heller, 128 S. Ct. at 2828 (Stevens, J., dissenting).

87. 1d. at 2826.

88. Id. at 2827.
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zens.”® Contrary to the majority’s understanding, Justice Stevens under-
stood the phrase “bear arms” to be idiomatic—meaning to bear arms in a
military confrontation, not, as the majority suggested, to bear arms for a
personal confrontation.?®

Justice Stevens ended with this note:

The Court would have us believe that over 200 years ago, the

Framers made a choice to limit the tools available to elected offi-

cials wishing to regulate civilian uses of weapons, and to author-

ize this Court to use the common-law process of case-by-case ju-

dicial lawmaking to define the contours of acceptable gun

control policy. Absent compelling evidence that is nowhere to

be found in the Court’s opinion, I could not possibly conclude

that the Framers made such a choice.%!

Justice Breyer, joined by Justices Stevens, Souter, and Ginsburg,
wrote separately.”? He agreed with Justice Stevens that “self-defense
alone, detached from any militia-related objective, is not the [Second]
Amendment’s concern.”® But Justice Breyer’s primary criticism of the
majority was instrumental. The majority, he believed, had left lower
courts completely at sea as to the proper approach for the next Second
Amendment challenge.®* Is strict scrutiny appropriate? Intermediate
scrutiny? Rational basis? Something else?%> According to Justice Breyer,
the majority had incomprehensibly concluded that the District’s regula-
tion would fail under any standard of scrutiny.”® But surely the law would
survive rational basis review, as a law “which . . . seeks to prevent gun-
related accidents, at least bears a ‘rational relationship’ to that ‘legiti-
mate’ life-saving objective.”??

Justice Breyer also remarked that the majority had not accepted the
strict scrutiny standard urged by Heller’s counsel and several amici.?®
Strict scrutiny would invalidate a host of otherwise apparently compelling
regulations—such as “prohibitions on concealed weapons, forfeiture by

89. Id. (internal quotation marks omitted) (quoting majority opinion). This is a
subset of individuals found nowhere in the text of the Amendment itself. See id. at 2831
(stating “not a word in the constitutional text” supports majority’s assertion of Second
Amendment applying to this subset).

90. See id. at 2830 (“[T]he single right that [the Second Amendment] does describe
is both a duty and a right to have arms available and ready for military service, and to use
them for military purposes when necessary.”).

91. Id. at 2847.

92. 1d. (Breyer, J., dissenting).

93. Id.
94. See id. at 2850-51 (“How is a court to determine whether a particular firearm
regulation . . . is consistent with the Second Amendment?”).

95. See id. at 2851 (“What kind of constitutional standard should the court use? How
high a protective hurdle does the Amendment erect?”).

96. Id. (“The majority is wrong when it says that the District’s law is unconstitutional
‘[ulnder any of the standards of scrutiny that we have applied to enumerated
constitutional rights.”” (quoting id. at 2817 (majority opinion))).

97. 1d.

98. Id.
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criminals of the Second Amendment right, prohibitions on firearms in
certain locales, and governmental regulation of commercial firearm
sales.”® Certainly, the majority did not mean that the right to bear arms
extended into the well of the Senate—or into the interior of the
courtroom.

Further, even if lower courts construed Heller to require a strict scru-
tiny analysis, it would quickly dissolve into some kind of balancing test.
Safety is the quintessential compelling government interest,'%° so all that
would remain of strict scrutiny would be to examine whether the regula-
tion was narrowly tailored, or as Justice Breyer rephrased it, “whether the
regulation at issue impermissibly burdens [the Second Amendment
right] in the course of advancing [public safety].”1%! Instead of the ma-
jority’s textual obfuscation, Justice Breyer would “simply adopt such an
interest-balancing inquiry explicitly.”102

The majority eschewed Justice Breyer’s explicit interest balancing ap-
proach, but neither would it specify a method of scrutiny—at any level:

The very enumeration of the right takes out of the hands of gov-

ernment [including judges] . . . the power to decide on a case-

by-case basis whether the right is really worth insisting upon. A

constitutional guarantee subject to future . . . assessments of its

usefulness is no constitutional guarantee at all.!03

In other words, the very purpose of a constitutional right is to shield
it from policy determinations from all organs of government. So the
right is limited—not by levels of scrutiny, infected as they are by judicial
assessments of interests, but by categories.!®* As the majority explained,
“[t]he First Amendment contains the freedom-of-speech guarantee that
the people ratified, which included exceptions for obscenity, libel, and
disclosure of state secrets. . . . The Second Amendment is no differ-
ent.”1%5 While Justice Scalia did not specifically disclaim any scrutiny
analysis, he strongly indicated that the Second Amendment, like the First,
is an Amendment implemented in the first instance by categories.!0¢

99. Id.

100. Id. As Justice Breyer noted, nearly every gun regulation “seek[s] to advance . .. a
‘primary concern of every government—a concern for the safety and indeed the lives of its
citizens.”” Id. (quoting United States v. Salerno, 481 U.S. 739, 755 (1987)).

101. Id. at 2852.

102. Id. Using an express interest balancing approach, Justice Breyer concluded that
the District’s regulation advanced the compelling governmental interest of enhancing
public safety, and did not burden the Second Amendment right because the regulation,
like “every colonial law” before it, includes a “common-law self-defense exception.” Id. at
2853.

103. Id. at 2821 (majority opinion).

104. For a fuller discussion of how Heller rejects balancing for categories, and the
difficulty of maintaining the distinction, see generally Blocher, supra note 8, at 379, 382.

105. Heller, 128 S. Ct. at 2821.

106. See Blocher, supra note 8, at 379 (“The central disagreement in Heller was not
about strict scrutiny and rational basis review but rather about categoricalism and
balancing.”).
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And, as I will argue, those categories are defined by constitutional values
centered on the home.

II. Guns AND SMUT

Heller purports to adhere to the most disciplined of plain text and
original public understanding methodologies. But at crucial moments, it
flinches. It cannot stomach the spectacle of the judiciary enforcing a
“right” of felons, the mentally ill, or domestic terrorists to keep and carry
arsenals of lethal weapons. And so, we are left with a temporizing opin-
ion—one that boldly sallies forth to pronounce the triumph of individual
rights under the Second Amendment, but soon breaks into confusion
and disarray when pressed on the scope of this new right and finally re-
treats into a series of muttered exceptions that its earlier reasoning does
not support.

Part II.A details how Heller’s bold premise collapses under its own
weight. It argues that Heller’s internal confusion is symptomatic of its in-
ability to fully embrace its natural law self-defense rhetoric. Part IL.B then
explains how obscenity doctrine, which cabins certain First Amendment
liberty interests to the home, serves as an appropriate analogue to the
liberty interests in self-defense under the Second Amendment, and can
help rescue Heller from its own incoherence.

A. Heller’s Complaint

Textually, the Second Amendment is a wreck.!°? For decades, indi-
vidual rights, or “Standard Model,” interpretations and collective rights,
or “States’ Rights,” interpretations clashed in its obscurity.!9® A clear
victor has now emerged.

107. It appears in at least two versions, different both in capitalization and
punctuation, one version submitted to Congress and the other to the states. See generally
Ross E. Davies, Which Is the Constitution?, 11 Green Bag 2d 209 (2008) (discussing
different versions and interpretive questions they raise). But leaving that peculiarity aside,
the words the two versions share are far from self-defining. Richard Epstein, for one, has
stated that “few texts seem as flawed as the Second Amendment.” Richard A. Epstein, A
Structural Interpretation of the Second Amendment: Why Heller Is (Probably) Wrong on
Originalist Grounds, 59 Syracuse L. Rev. 171, 172 (2008); see also Sanford Levinson, The
Embarrassing Second Amendment, 99 Yale LJ. 637, 644 (1989) (“[T]he Second
Amendment is perhaps one of the worst drafted of all [the Constitution’s] provisions.”);
Adam Winkler, Scrutinizing the Second Amendment, 105 Mich. L. Rev. 683, 706 (2007)
(noting Amendment’s “confusing wording and grammar”).

108. For a small sample of the individual rights literature, see, e.g., Stephen P.
Halbrook, Freedmen, the Fourteenth Amendment, and the Right to Bear Arms,
1866-1876 (1998) [hereinafter Halbrook, Freedmen] (discussing right to bear arms in late
nineteenth century); Stephen P. Halbrook, That Every Man Be Armed: The Evolution of a
Constitutional Right (1984) (discussing right as individual one); Joyce Lee Malcolm, To
Keep and Bear Arms: The Origins of an Anglo-American Right (1994) (tracing evolution
of right to bear arms, as individual right, in England and United States); Akhil Reed Amar,
The Bill of Rights and the Fourteenth Amendment, 101 Yale L.J. 1193, 1284 (1992)
(discussing how, with model of “refined incorporation,” Second Amendment “right to
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Individuals possess a right to keep and bear arms irrespective of their
participation in the organized militia.!? Not even Heller's dissenting
Justices seemed to dispute this conclusion.!!® The individual rights
model, at least in its most general terms, has triumphed. The battle lines
are now drawn on the scope of the Second Amendment right.!11

On that front, Heller is spare with details. Worse, it is riven through
with qualification, ambiguity, and circularity. “Well-regulated” means
“nothing more than the imposition of proper discipline and training,”
and yet “the right was not a right to keep and carry any weapon whatso-
ever in any manner whatsoever and for whatever purpose.”!!? “Arms”
means weapons “in common use,”!!? but only “lawful weapons.”!!'* The
right is not limited to just those weapons used in the Revolutionary

keep and bear arms becomes a quintessentially individual right”); Don B. Kates, Jr.,
Handgun Prohibition and the Original Meaning of the Second Amendment, 82 Mich. L.
Rev. 204, 267-68 (1983) [hereinafter Kates, Handgun Prohibition] (discussing how
historical, textual, and philosophical underpinnings of Second Amendment demonstrate
its intended purpose as protector of individual liberty). The collective rights literature is
just as voluminous. For an equally small sample, see, e.g., Carl T. Bogus, Race, Riots, and
Guns, 66 S. Cal. L. Rev. 1365, 1388 (1993) [hereinafter Bogus, Race, Riots, and Guns]
(arguing Second Amendment should not be read to allow for private law enforcement and
self-defense); Dennis A. Henigan, Arms, Anarchy, and the Second Amendment, 26 Val. U.
L. Rev. 107 (1991) (similar).

Some scholars have criticized this demarcation between “individual” and “collective”
rights interpretations. See, e.g., Saul Cornell, A Well-Regulated Militia: The Founding
Fathers and the Origins of Gun Control in America 211-16 (2008) [hereinafter Cornell,
Well-Regulated Militia] (remarking Second Amendment is not about individual or
collective rights of state, but civic rights of individuals); Blocher, supra note 8, at 377 n.2
(criticizing these labels); Saul Cornell, The Ironic Second Amendment, 1 Alb. Gov't L.
Rev. 292, 307 (2008) (criticizing labels). Certainly, post-Heller scholarship, including this
Article, must work outside the pre-Heller framework.

For surveys and comments on the literature, see generally Carl T. Bogus, The History
and Politics of Second Amendment Scholarship: A Primer, 76 Chi.-Kent L. Rev. 3 (2000);
William G. Merkel, A Cultural Turn: Reflections on Recent Historical and Legal Writing
on the Second Amendment, 17 Stan. L. & Pol’y Rev. 671 (2006).

109. Heller, 128 S. Ct. at 2821-22.

110. See Brannon P. Denning & Glenn H. Reynolds, Five Takes on District of Columbia
v. Heller, 69 Ohio St. L.J. 671, 673 (2008) [hereinafter Denning & Reynolds, Five Takes]
(stating Heller court “unanimously interred the old ‘collective’ right interpretation of the
Second Amendment”).

111. See, e.g., Blocher, supra note 8, at 377 (remarking litigants are already preparing
to debate scope of Second Amendment); Stephen G. Calebresi & Sarah E. Agudo,
Individual Rights Under State Constitutions When the Fourteenth Amendment Was
Ratified in 1868: What Rights Are Deeply Rooted in American History and Tradition?, 87
Tex. L. Rev. 7, 52-53 (2008) (discussing scope in context of incorporation); Denning &
Reynolds, Five Takes, supra note 110, at 673 (“The locus of disagreement in Heller was the
scope of the individual right.”); see also Nelson Lund, The Second Amendment, Political
Liberty, and the Right to Self-Preservation, 39 Ala. L. Rev. 103, 108 (1987) [hereinafter
Lund, Self-Preservation] (“The exact scope of the individual right is not expressly defined
in the Constitution and is not self-evident.”).

112. Heller, 128 S. Ct. at 2800, 2816.

113. Id. at 2815.

114. Id. at 2817-18.
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Era,!!5 and the right is protected as a check on military despotism.!!® Yet
the right likely does not extend to the very weapons effective to accom-
plish that purpose, such as machine guns and artillery.!'7 “Militia” means
the state and national militias, such as the National Guard!!®—except
when used in the Second Amendment, where it means the “citizens’” or
“people’s militia.”!'® To “bear” arms simply means “to carry.”12% It also
means to carry for confrontation.!?! It also means to carry (for confron-
tation) in a war, except when used in the Second Amendment, when it

doesn’t.122

Finally, and most explosively, the Second Amendment preserves a
right to keep and bear arms for “self-defense,” but—outside the narrow
facts of Heller itself—does not specify against whom, when, or where.!23
Freighted with these questions, the opinion disintegrates into tautology:
A person of legal age has a constitutional right to take a lawful firearm
anywhere it is lawful do so, as long as it is for a lawful purpose.!24

115. Id. at 2817.

116. Id. at 2802.

117. See id. at 2815-17 (acknowledging “M-16s and the like” effective against modern
military forces may be proscribed). This is not to mention more exotic weapons like
tactical nuclear ordnance and nerve gas. If the point of the Second Amendment is truly to
guarantee an effective, as opposed to symbolic, safeguard of liberty against our own
government, no weapon would be taken off the table. The test would simply be to assume
the worst: The “doomsday” scenario has come to pass; legal and political restraints are
gone and the entire issue is now a military one. See Silveira v. Lockyer, 328 F.3d 567, 570
(9th Cir. 2003) (Kozinski, J., dissenting from denial of rehearing en banc) (referring to
Second Amendment as “doomsday provision” when all other norm-enforcing mechanisms
are gone). What military hardware would prevent a motivated national army, bent on
subjugating its own people and armed with nuclear, chemical, and biological weapons,
from acting? The fact that the Court explicitly rejected this type of analysis suggests an
attenuated role for the antityranny aspect of future Second Amendment doctrine.

118. See Heller, 128 S. Ct. at 2799-800 (stating Second Amendment militia refers to
both Article I “organized” militia as well as militia made up of all able bodied men).

119. Id. at 2802.

120. Id. at 2793 (internal quotation marks omitted).

121. 1d.

122. Id. at 2793-94.

123. “Given the presumption that most citizens are law abiding,” Justice Stevens
warned, “and the reality that the need to defend oneself may suddenly arise in a host of
locations outside the home . . . the District’s policy choice [to restrict handguns in the
home and elsewhere] may well be just the first of an unknown number of dominoes to be
knocked off the table.” Id. at 2846 (Stevens, J., dissenting). In its defense, the Court likely
felt that it had bitten off quite enough by adopting the individual rights model. Detailing
its outer boundaries would have only invited further dissent, and a potential plurality
decision. Cf. Carlton F.W. Larson, Four Exceptions in Search of a Theory: District of
Columbia v. Heller and Judicial Ipse Dixit 1 (U.C. Davis Legal Studies Research Paper Series,
Research Paper No. 164, 2009), available at http://ssrn.com/abstract=1347186 (on file
with the Columbia Law Review) (speculating opinion was tailored to get Justice Kennedy’s
vote).

124. Heller, 128 S. Ct. at 2817-18 (describing such limits). Judge J. Harvie Wilkinson
trenchantly criticizes the majority’s desire to “recognize a right to bear arms without having
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Heller’s internal inconstancy is a symptom of an acute interpretive
ailment: Heller recognizes a penumbral right to self-defense in the
Second Amendment, but cannot decide if this right obtains any place
such defense is necessary, and against any threat, public or private.!?>
And if not, why not?

Part of the problem is Heller's imprecision on what it means by “self-
defense.” The right to self-defense proposed in Heller could mean two
related things. It could mean a right to publicly defend oneself against
government threats—the strong “right to revolution” or “insurrectionist”
model.126 It could also mean a right to publicly defend oneself against
private threats—“true man” theories.!?”

Heller alludes to these two concepts as the preconstitutional source of
the Second Amendment, but makes very little effort to distinguish them.
This is a mistake. Both aspects of self-defense must be understood in
philosophical and historical context in order to have any analytical value.

Unfortunately, Heller swallows natural law self-defense reasoning
whole, without adequately parsing the political and historical provenance
of that concept and without digesting its legal and practical limitations.

to deal with any of the more unpleasant consequences of such a right.” J. Harvie Wilkinson
III, Of Guns, Abortions, and the Unraveling Rule of Law, 95 Va. L. Rev. 253, 273 (2009).

125. As more than one commentator notes, the phrase “self-defense” does not appear
in the Second Amendment, even though some state constitutions used the term or its close
equivalents. “If clear and unambiguous language from state constitutions was available to
the drafters of the Second Amendment to demonstrate that the right to keep and bear
arms was intended to guarantee . . . firearms for self-defense purposes, why doesn’t the
Second Amendment use that language to state this principle ‘unequivocally’?” Alan
Brownstein, The Constitutionalization of Self-Defense in Tort and Criminal Law,
Grammatically Correct Originalism, and Other Second Amendment Musings 26 (U.C.
Davis Legal Studies Research Paper Series, Research Paper No. 170, 2009), available at
http://ssrn.com/abstract=1390330 (on file with the Columbia Law Review). One response
is that the original understanding was of the right to “self-defense” notwithstanding the
text. But as Brownstein also observes, that only creates a “dissonance between text and
alleged original understanding” that undermines the value of reducing the Constitution to
writing in the first place. Id. at 23.

126. See discussion infra Part III.B.

127. See discussion infra Part III.B.5. One could argue that the Amendment only
preserves a means of self-defense, and not the right to self-defense itself. This
interpretation, however, seems highly problematic. First, it is countered by the numerous
references to self-defense in Heller. E.g., Heller, 128 S. Ct. at 2801, 2803, 2805. Second, the
interpretation is difficult to reconcile with the majority’s decision to strike down the D.C.
trigger lock requirement, even though that provision said nothing about the ability to keep
actual arms. See David C. Williams, Death to Tyrants: District of Columbia v. Heller and the
Uses of Guns, 69 Ohio St. LJ. 641, 644 (2009) [hereinafter Williams, Death to Tyrants]
(noting trigger lock requirement “immobilized” guns, making it “impossible to use a
handgun in the home for self-defense”). Third, just as the right to possess adult obscenity
means a right to view it, so too a right to possess a firearm must mean a corresponding
right to use it. See id. (discussing how restrictions on gun use, if upheld, would render
Second Amendment meaningless). Eventually, the Court will have to reckon with its
apparent constitutionalization of self-defense doctrine.
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Consequently, the opinion ends up tempering its inflammatory self-de-

fense rhetoric with this bromide:
[N]othing in our opinion should be taken to cast doubt on
longstanding prohibitions on the possession of firearms by
felons and the mentally ill, or laws forbidding the carrying of
firearms in sensitive places such as schools and government
buildings, or laws imposing conditions and qualifications on the
commercial sale of arms.!28

That’s not a rule of decision. That’s ipse dixit, “in search of a theory.”!2?

The home-bound Second Amendment is a tonic, but not a cure, for

Heller’s flux.

No one can deny that the raw Second Amendment right to arms for
self-defense will be implemented through some type of doctrine—catego-
ries, levels of scrutiny, tests of one form or another.!3° Courts will distill
that doctrine from judgments about the structure, text, history, and pur-
pose of the Second Amendment, as well as from extratextual concerns
such as federalism, separation of powers, and institutional competence.
This Article proposes that when those factors are boiled down into func-
tional doctrine, the scope of the Second Amendment right to keep and
bear arms for self-defense, like the scope of the First Amendment right to
possess and use obscenity, should be limited to the home.!3!

Part II.B briefly discusses the Supreme Court’s obscenity doctrine,
with particular emphasis on Stanley v. Georgia, which first held that indi-

128. Heller, 128 S. Ct. at 2816-17.

129. Larson, supra note 123, at 1. Larson notes that this section of Heller has an “ad
hoc, patchy quality” designed, perhaps, to garner a majority. Id. Nelson Lund is
particularly troubled by this apparently unprincipled set of carve outs. See Nelson Lund,
The Second Amendment, Heller, and Originalist Jurisprudence, 56 UCLA L. Rev. 1343,
1357-58 (2009) [hereinafter Lund, Originalist Jurisprudence] (challenging originalist
support for this “casual and sweeping dictum”); see also Siegel, supra note 21, at 198
(raising host of questions about legitimacy of these exceptions); Wilkinson, supra note 124,
at 273 (noting exceptions indicate Court wants “to have its cake and eat it, too”). Of
course, this lack of rationale has not prevented lower courts from mechanically citing this
section, often with little else, to justify upholding a range of current regulations. See, e.g.,
United States v. Holbrook, 613 F. Supp. 2d 745, 776 (W.D. Va. 2009) (dismissing post-
conviction challenge to felon-in-possession conviction); Richardson v. United States, No.
3:08-1146, 2009 WL 819485, at *3 (M.D. Tenn. Mar. 27, 2009) (same); United States v.
Willaman, Civil Action No. 08-283 Erie, 2009 WL 578556, at *3—*4 (W.D. Pa. Mar. 5, 2009)
(upholding conviction for possession of unregistered machinegun).

130. See Winkler, supra note 107, at 685 (“No right is absolute, and the extent to
which legislation can permissibly burden a right is largely determined by the doctrinal
rules, tests, and other devices the Court adopts to ‘implement’ the right.”).

131. At least one court has located the “core” concern of the Second Amendment as
protection of the home. In Nordyke v. King, a panel of the Ninth Circuit concluded that the
Second Amendment is incorporated by the Fourteenth Amendment to the states. 563 F.3d
439, 457 (9th Cir. 2009). The court, however, upheld the local ordinance regulating gun
shows on the ground that the law “does not meaningfully impede the ability of individuals
to defend themselves in their homes with usable firearms, the core of the right as Heller analyzed
it.” Id. at 460 (emphasis added).
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viduals possess a First Amendment right to have obscenity at home.!32
This Part will further explain how the home-bound rule for obscenity
translates fairly neatly into a home-bound rule for the right to keep and
bear arms. It also discusses how the Supreme Court in Heller has already
laid the conceptual and rhetorical groundwork for such a rule. Part I1.B
concludes by recognizing the hostility this proposal may generate, and
introduces, notwithstanding, the varied reasons for its adoption as ex-
plored in Part III.

B. The Obscenity Fix

1. Obscenity and the Home. — Obscenity doctrine, a mature jurispru-
dence now forty years old, provides a useful analogue with which to ex-
plore the limits of Heller’'s holding. The Supreme Court’s doctrine con-
cerning obscenity and the home can be summarized fairly succinctly:
The First Amendment protects a near-absolute right for an adult to pos-
sess in the home obscene materials depicting adults.!®? Once beyond the
doorstep, however, obscene material loses its First Amendment protec-
tion. It can be regulated even to the point of complete prohibition or
prior restraint.!3* Put simply, obscene speech outside the home is no
longer “speech,” at least as the First Amendment uses the term.!3%

Stanley v. Georgia'®® is the signal case on First Amendment protection
of obscenity in the home. Robert Eli Stanley was a reputed bookmaker
living near Atlanta, Georgia. While executing a search warrant in
Stanley’s home, the police found three reels of eight-millimeter film in a
desk drawer in Stanley’s upstairs bedroom. The officers viewed the film
with a projector found on the premises.!37 The authorities deemed the
film obscene and arrested Stanley for possession of obscene matter in

132. 394 U.S. 557, 557 (1969).

133. Unless otherwise noted, whenever I use the term “obscenity” in this piece, I refer
solely to obscenity that depicts only adults. See supra note 5.

134. See Times Film Corp. v. City of Chicago, 365 U.S. 43, 44-46 (1961) (upholding
regulation requiring prior submission of film to municipal authority before it may be
shown).

135. In this regard, I use certain aspects of the approach championed by Fred
Schauer, well aware that his approach has been criticized. Compare Frederick Schauer,
Speech and “Speech”—Obscenity and “Obscenity”: An Exercise in the Interpretation of
Constitutional Language, 67 Geo. LJ. 899, 903, 910-14, 921-22 (1979) (noting some
definition of “speech” is necessary in any method of First Amendment interpretation and
because obscenity is more like action than communication, it does not fall within scope of
term “speech”), with Steven G. Gey, The Apologetics of Suppression: The Regulation of
Pornography as an Act and Idea, 86 Mich. L. Rev. 1564, 1589-96 (1988) (criticizing
Schauer’s approach for, among other things, obscuring value judgments implicit in
Schauer’s argument).

136. 394 U.S. 557.
137. 1d. at 558.
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violation of Georgia’s criminal code.!3® A jury tried and convicted him
for this crime.!39

The Supreme Court unanimously overturned the conviction. Justice
Thurgood Marshall wrote for the Court: “[TThe mere private possession of
obscene matter cannot constitutionally be made a crime.”!*® But the
Court faced a conceptual problem. For two decades it had maintained
that obscene material was not protected by the First Amendment.!4! If
obscenity was not “speech” for purposes of the First Amendment, how
could the First Amendment protect it in the home? The majority con-
cluded that its earlier decisions had dealt with obscenity in public. In the
privacy of one’s home, the great danger of government intrusion over-
whelmed whatever need a society may have to protect its citizens from
obscene materials.!42

As the Court stated: “[Stanley] is asserting the right to read or ob-
serve what he pleases—the right to satisfy his intellectual and emotional
needs in the privacy of his own home.”!*3 The Court continued:
Georgia’s “mere categorization of these films as ‘obscene’ is insufficient
justification for such a drastic invasion of personal liberties guaranteed by
the First and Fourteenth Amendments. Whatever may be the justifica-
tions for other statutes regulating obscenity, we do not think they reach
into the privacy of one’s own home.”!4* Justice Marshall finished with an
appeal to first principles: “If the First Amendment means anything, it
means that a State has no business telling a man, sitting alone in his own
house, what books he may read or what films he may watch. Our whole
constitutional heritage rebels at . . . giving government the power to con-
trol men’s minds.”!45

138. The Code criminalized the knowing possession of obscene material, defined as
material that, when “considered as a whole, applying contemporary community standards,
its predominant appeal is to prurient interest, i.e., a shameful or morbid interest in nudity,
sex or excretion.” Ga. Code Ann. § 26-6301 (1968); see also Stanley, 394 U.S. at 558 n.1
(citing same).

139. Stanley, 394 U.S. at 558-59.

140. Id. at 559 (emphasis added). Stanley did not contest whether the film was
actually obscene; and for purposes of the opinion, Justice Marshall assumed that under any
of the developing obscenity standards it would be obscene. Id. at 559 n.2.

141. See Roth v. United States, 354 U.S. 476, 485 (1957) (“[O]bscenity is not within
the area of constitutionally protected speech or press.”); see also Smith v. California, 361
U.S. 147, 152 (1959) (reaffirming holding of Roth).

142. Stanley, 394 U.S. at 565. Stanley is thus an example of how “the boundaries of . . .
categorical exclusions may be a result of balancing.” Blocher, supra note 8, at 388. Stanley
is a categorical inclusion (obscenity is First Amendment speech in the home) made as a
result of balancing (individual liberty of thought at home outweighs government interests
in protecting citizens from obscenity).

143. Stanley, 394 U.S. at 565.

144. 1d.

145. Id. Justice Stewart, joined by Justices Brennan and White, concurred in the
result. For them, Georgia had violated Stanley’s rights, not because of the films’ content,
but because they were seized in excess of the probable cause necessary to issue the search
warrant. Id. at 569-70 (Stewart, J., concurring). In other words, the concurrence saw this
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Despite scholarly criticism,!*% the lower courts have maintained the
strict domestic perimeter of obscenity doctrine throughout nearly forty
years of subsequent litigation.!'*” While the Court permits regulation of
pornographic and obscene material in a host of other venues,!*8 it has, as
recently as the 2007 Term, reaffirmed the central tenet of Stanley—gov-
ernment cannot forbid the possession of adult obscenity in the home.!4?

2. Obscenity Doctrine Applied to the Second Amendment. — Application of
obscenity doctrine to the right to keep and bear arms for self-defense is
elegantly, perhaps beguilingly, simple. Essentially, the Second
Amendment right to keep and bear arms, like the First Amendment right
to obscene materials, is a right that ends at the doorstep.

Stanley has clearly drawn the First Amendment line on obscenity
around the home: An individual has no right to produce obscene materi-
als for distribution outside the home, or to solicit obscene materials for
receipt inside the home.!5° A person has no right to open a store that
sells obscene materials.!5! A person has no right to transport obscene

case not as a First Amendment case, depending on the content of the materials themselves,
but as a Fourth Amendment search and seizure case. Id. at 571-72. Although scholars and
courts occasionally have characterized the Stanley case as really about unlawful searches
and seizures, the predominant view is that Stanley truly is a First Amendment case. See,
e.g., United States v. Williams, 128 S. Ct. 1830, 1835 (2008) (reiterating obscenity is not
protected by First Amendment); Osborne v. Ohio, 495 U.S. 103, 108 n.3 (1990) (stating
decision in Stanley was “firmly grounded in the First Amendment” (quoting Bowers v.
Hardwick, 478 U.S. 186, 195 (1986))). But see United States v. Reidel, 402 U.S. 351, 356
(1971) (“The personal constitutional rights of those like Stanley to possess and read
obscenity in their homes . . . do not depend on whether the materials are obscene or
whether obscenity is constitutionally protected.”).

146. See, e.g., Catharine MacKinnon, Only Words 9, 36 (1993) (referring to
pornography as “sexual abuse” and arguing harms in production may outweigh any
countervailing liberty interest); James Weinstein, Democracy, Sex and the First
Amendment, 31 N.Y.U. Rev. L. & Soc. Change 865, 884 (2007) (suggesting some obscenity
should be permitted in public to allow democratic debate).

147. The one circumstance in which governments can breach the domestic perimeter
of the Court’s obscenity doctrine is where a child’s safety and welfare are at stake.
Government may criminalize the possession of pornographic materials featuring actual
children even when such materials are possessed within the confines of the home. See
Osborne, 495 U.S. at 109-10 (holding state may constitutionally criminalize possession of
child pornogorphy in home to destroy “a market for the exploitative use of children”). But
cf. Ashcroft v. Free Speech Coal., 535 U.S. 234, 248-51 (2003) (stating Osborne holding
does