THE LORAX STATE: PARENS PATRIAE AND THE
PROVISION OF PUBLIC GOODS

Robert A. Weinstock

This Note defends the majority’s standing analysis in Massachusetts
v. EPA as a matter of both jurisprudence and public policy. First, this Note
recounts the Court’s stale standing cases, tracing the development of the
parens patriae doctrine that permits states to litigate in defense of interests
related to their status as sovereigns. Massachusetts sils at the intersection
of this jurisprudence and the Court’s recent debate over the purposes of stand-
ing. Massachusetts built upon cases that held the assurance of concrete
adversarialism—rather than upholding the separation of powers—as the
primary purpose of standing. In Massachusetts, Justice Stevens focused on
both a traditional injury to Massachusells’s property and plaintiff’s status as
a sovereign state to find that the parties were truly adverse. Contrary to Chief
Justice Roberts’s dissent and early criticism, Justice Stevens did not use
Massachusetls’s statehood to obfuscate the traditional standing require-
ments. The majority advanced cumulative, but doctrinally distinct, routes to
standing. Understanding parens patriae as separate from the traditional
constitutional standing inquiry necessitates the development of a rationale
Justifying different standards for state plaintiffs. This Note seeks to do that
by providing a unifying principle for state standing drawn from economics.
Economists would label as “public goods” the precise set of interests that the
Court has found to support claims of parens patriae standing. This Note
concludes by exploring some analytical wrinkles and beneficent consequences
of linking state standing to the provision of public goods within the context
of our system of dual sovereignty.

INTRODUCTION

In 1971, amidst America’s environmental awakening, one small furry
creature boldly declared: “I am the Lorax . ... I speak for the trees, for
the trees have no tongues.”! In 2007, amidst America’s awakening to the
threat of global climate change, one Supreme Court opinion relieved the
Lorax of that duty and recognized the place of sovereign states in defend-
ing that without voice: the global commons.

The seeds of Massachusells v. EPA were sown in 1999, when a group
of nongovernmental organizations filed a petition for rulemaking with
the Environmental Protection Agency (EPA), requesting that it regulate
the emission of greenhouse gases (GHGs) from new motor vehicles.?2 Af-
ter an active comment period, the EPA denied the petition.?> The peti-
tioning organizations, joined by several states and local governments,

1. Dr. Seuss, The Lorax (1971).

2. 127 S. Ct. 1438, 1440 (2007). The petitioners asserted that such regulation was
mandated by the Clean Air Act, § 202(a) (1), 42 U.S.C. § 7521 (a) (1) (2000).

3. See Massachusetts, 127 S. Ct. at 1449-50 (noting that EPA received more than
50,000 comments over five-month period).

798



2009] THE LORAX STATE 799

sought judicial review of that denial in the Court of Appeals for the
District of Columbia, as prescribed by the Clean Air Act (CAA).* A di-
vided panel dismissed the petition, with each judge writing separately.®
Eight years after the petition was filed, the Supreme Court handed down
its decision, finding the EPA’s refusal to initiate rulemaking arbitrary and
capricious.®

As an initial matter, the Court declared that the Commonwealth of
Massachusetts deserved “special solicitude” in evaluating whether it had
standing to challenge the administrative execution of the CAA.7 After
noting that a state was “no ordinary litigant,”® the Court proceeded to
examine Massachusetts’s asserted injury in the ordinary framework.® The
resulting standing analysis has been described as tangled and unclear;!©
the implications of the decision are equally muddy.!!

The Massachusetts majority found standing through cumulative, but
independent, inquiries into Massachusetts’s proprietary and quasi-sover-
eign interests, each of which was discretely injured by EPA inaction. As
evinced in Massachusetts, parens patriae!? standing serves to permit the
state-led litigation of injuries to what judges label “sovereign” or “quasi-
sovereign” interests and what economists would term “public goods.”

. Id. at 1451.

. Massachusetts v. EPA, 415 F.3d 50 (D.C. Cir. 2005).
. Massachusetts, 127 S. Ct. at 1463.

. Id. at 1455.

8. See Alfred L. Snapp & Son, Inc. v. Puerto Rico ex rel. Barez, 458 U.S. 592, 612
(1982) (Brennan, J., concurring) (“More significantly, a State is no ordinary litigant.”).

9. Massachusetts, 127 S. Ct. at 1455-58.

10. See, e.g., Bradford Mank, Should States Have Greater Standing Rights than
Ordinary Citizens?: Massachusetts v. EPA’s New Standing Test for States, 49 Wm. & Mary L.
Rev. 1701, 1707 (2008) [hereinafter Mank, Should States] (“The Court did not clearly
explain whether Massachusetts could have met normal standing criteria or needed to rely
on the special standing criteria for states.”); Kathryn A. Watts & Amy J. Wildermuth,
Massachusetts v. EPA: Breaking New Ground on Issues Other than Global Warming, 102
Nw. U. L. Rev. Colloquy 1029, 1030 (2007), at http://colloquy.law.northwestern.edu/
main/2007/06/massachusetts_v_1.html (on file with the Columbia Law Review) (“The
Court’s approach to standing . . . was somewhat unusual.”).

11. See, e.g., Mank, Should States, supra note 10, at 1704 (“[T]he Court’s conclusion
that Massachusetts had standing to file suit because states are entitled to more lenient
standing criteria may have a greater impact in the long-term on legal doctrine.”); Dru
Stevenson, Special Solicitude for State Standing: Massachusetts v. EPA, 112 Penn St. L. Rev.
1, 4-5 (2007) (“[T]he most far-reaching implications . . . are for . . . the question of
standing for challenging inaction by an administrative agency.”); Amy J. Wildermuth, Why
State Standing in Massachuseits v. EPA Matters, 27 J. Land, Resources & Envtl. L. 273, 274
(2007) (“[T]he legal significance of the opinion remains open to debate.”).

12. Historically, the term “parens patriae” has described actions brought by states on
behalf of their citizens in their quasi-sovereign capacity. See Watts & Wildermuth, supra
note 10, at 1034 (describing quasi-sovereign interests as “derivative . . . based on preventing
harm to [a state’s] citizens”). Translated, it means “parent of the country,” Black’s Law
Dictionary 1114 (6th ed. 1990), and its shifting understanding leaves it “uninhibited by a
strict conceptual or precedential definition.” George B. Curtis, The Checkered Career of
Parens Patriae: The State as Parent or Tyrant?, 25 DePaul L. Rev. 895, 895 (1976).
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These public goods are different in kind from proprietary interests that a
state possesses like an individual, and thus it is analytically appropriate to
view sovereign and quasi-sovereign interests outside of the traditional
standing inquiry. This Note will offer an interpretation of the stand-
ing analysis in Massachusetts v. EPA that is harmonious with recent stand-
ing jurisprudence and employs the idea of public goods to situate
Massachusetts as the consistent culmination of state standing
jurisprudence.

Part I of this Note explicates the historical development of state
standing in federal courts, outlining the evolution in the Court’s treat-
ment of state-as-party claims toward permitting the litigation of sovereign
and quasi-sovereign state interests. This Part concludes with a brief ex-
ploration of the broad tension in recent Supreme Court standing juris-
prudence outside the context of state-as-party litigation.!® Part II dissects
the competing standing arguments in Massachusells and argues that
Justice Stevens’s opinion presents discrete and cumulative routes to a
finding of standing. In concluding, Part II demonstrates the irrele-
vance—in the wake of Massachusetts—of any doctrinal distinction be-
tween sovereign and quasi-sovereign rights for purposes of state standing
analysis. Finally, Part III defends this interpretation of the standing argu-
ment in Massachusetts by using the economic idea of “public goods” as a
unifying definition of states’ sovereign and quasi-sovereign interests and
exploring the theoretical implications of state standing to sue the federal
government for injuries to public goods.

I. STATES, SOVEREIGNTY, STANDING, AND THE SUPREMES

Part I of this Note sets forth the Court’s jurisprudence on state
standing and situates Massachuseits as the latest installment of an ongoing
doctrinal evolution. The cases discussed in Part I—similarly to
Massachusetts—defer to a state’s sovereign assessment of its own interests
and demonstrate a unique and persistent role for states in the litigation
of public goods. Part I.A reviews the Court’s evolution away from its early
nineteenth century requirement that states seeking to litigate issues im-
plicating sovereignty must do so within the framework of a distinct com-
mon law claim. Where Part I.A asks whether the Court will hear sover-
eignty claims, Part I.B asks what sort of interests will provide a basis for
parens patriae standing. Part I.B looks at early twentieth century exam-
ples of sovereign or quasi-sovereign interests that garnered access to the
Court, including the Court’s most recent substantive foray into state
standing: Alfred L. Snapp & Son, Inc. v. Puerto Rico ex rel. Barez.1* Part 1.C
concludes with a brief outline of trends in recent standing jurisprudence

13. The most pertinent and pronounced trend discussed in Part 1.C is the Court’s
varying treatment of the separation of powers function of standing advanced by Justice
Scalia. See generally Antonin Scalia, The Doctrine of Standing as an Essential Element of
the Separation of Powers, 17 Suffolk U. L. Rev. 881 (1983).

14. 458 U.S. 592 (1982).
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regarding the purpose of Article III standing, focusing on the injury-in-
fact requirement, to provide context beyond the narrow arena of state
standing.

A. Nineteenth Century State Standing

In our nation’s infancy, the Court only adjudicated issues of sover-
eignty when it was necessary to decide a common law cause of action.!®
Over the course of the nineteenth century, the Court gradually moved to
embrace a sovereignty-vindicating basis for jurisdiction.!® The trans-
boundary nuisance suit—the original template for parens patriae ac-
tions!”—was pivotal in this development. Transboundary nuisance ac-
tions and conventional boundary disputes directly implicate both
traditional common law property rights and concerns of sovereignty.!8

Article III grants the Supreme Court original jurisdiction over “con-
troversies” “in which a State shall be Party,”!? seemingly declaring state-as-
party cases within the proper purview of the Court. The Court inter-

15. These cases are characterized by state plaintiffs raising sovereignty interests
alongside traditional common law claims based on the law of property, contracts, or the
like. For example, the Court was willing to decide the geographic scope of a state’s police
power in the context of a boundary dispute. See, e.g., Rhode Island v. Massachusetts, 37
U.S. (12 Pet.) 657, 659 (1838) (ruling on bill for “the settlement of the boundary between
the two states”). In such cases the sovereign interest (the legitimate exercise of police
power over the entire geographic dominion of the state) is vindicated as a result of the
resolution of a traditional property law claim (the determination of proper boundaries).

16. Ann Woolhandler & Michael G. Collins, State Standing, 81 Va. L. Rev. 387, 416
(1995) (discussing boundary cases as example of early Court’s willingness “to allow states to
vindicate sovereignty interests”). Common law debt actions provide an apt example of the
carliest state-as-party cases: The Court heard disputes centering upon Revolutionary War
debts with states as both plaintiffs and defendants. See, e.g., Chisholm v. Georgia, 2 U.S. (2
Dall.) 419, 420 (1793) (determining if Georgia may be party-defendant to suit); Georgia v.
Brailsford, 2 U.S. (2 Dall.) 402, 405 (1792) (“If the State has a right to the debt in question,
it may be enforced at common law . . . .”); Woolhandler & Collins, supra, at 406-07
(discussing Revolutionary War debt cases).

17. See Thomas W. Merrill, Global Warming as a Public Nuisance, 30 Colum. J. Envtl.
L. 293, 305 (2005) (noting Supreme Court’s original jurisdiction cases that adjudicated
transboundary nuisance disputes were “the paradigm for the modern parens patriae
action”).

18. Woolhandler & Collins, supra note 16, at 415-16 (noting that Court “entertained
these cases in part because they resembled traditional property claims that the Court could
decide according to ordinary principles of law and equity, even though the cases also
implicated sovereignty issues” (footnote omitted)).

19. U.S. Const. art. III, § 2, cls. 1-2. Article III also extends Supreme Court original
jurisdiction “to controversies between two or more states.” Id. cl. 1. These grants provide
for the Court to hear cases in which a state is a party; however, Article III does not resolve
what types of controversies are justiciable as such. These clauses can be read as granting
the Court personal jurisdiction over states, with the question of a properly justiciable
dispute serving as a judicial question of subject matter jurisdiction. See Louisiana v. Texas,
176 U.S. 1, 15-16 (1900) (explaining Art. ITI, § 2, cl. 2 confers a “jurisdiction [that] is of so
delicate and grave a character that it was not contemplated that it would be exercised save
when the . . . matter [was] in itself properly justiciable,” and that “original jurisdiction
depends solely on the character of the parties”).
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preted Article III to preclude federal adjudication of state criminal en-
forcement actions?® when prosecuting either a state’s own citizens?! or
those of another state.22 Outside the context of federal statutory claims,
which were relatively uncommon at that point, states could only allege
common law injuries in federal courts.?3

Common law claims are based on traditionally justiciable injuries, so
state plaintiffs were effectively subject to an injury requirement akin to
the injury-infact requirement in contemporary standing jurisprudence.?4
Interests related to sovereignty, in contrast, are not concrete or particu-
larized as is required of injuries in fact under modern standing jurispru-
dence.?> States exclusively seeking vindication of sovereignty interests, in-
cluding those public interests that encompassed the general interests of a

20. Woolhandler & Collins, supra note 16, at 400-01 (concluding that Article III
grant of original jurisdiction was bounded by general Article III grant of federal power,
thus precluding federal cases to enforce state laws).

21. See Cohens v. Virginia, 19 U.S. (6 Wheat.) 264, 378 (1821) (asserting original
“jurisdiction depends entirely on the character of the parties. In this are
comprehended . . . ‘controversies between a State and citizens of another State,” ‘and
between a State and foreign States, citizens or subjects,”” thus excluding criminal
enforcement actions against state’s own citizen).

22. Id. at 399 (determining federal court jurisdiction could only be appellate in “every
case between a State and its citizens, and perhaps, every case in which a State is enforcing
its penal laws”). Though Cohens does not absolutely bar state prosecutions of noncitizens
originating in federal court as a matter of constitutional interpretation, the 1789 Judiciary
Act restricts federal jurisdiction to civil state-as-party cases. Contemporary principles of
federalism and the invocation of “controversies”—as opposed to “cases”—also arguably
support the bar against state enforcement actions originating in federal courts. See
Woolhandler & Collins, supra note 16, at 402—-04 (discussing support for argument that
grant of state-as-party jurisdiction is only for civil actions). Of course, state prosecutions
could still be removed to federal courts when federal questions were implicated. See, e.g.,
Tennessee v. Davis, 100 U.S. 257, 260-62 (1879) (allowing for removal by defendant, who
was officer of United States as deputy collector of internal revenue, because cases against
such officers have “a basis for the assumption of Federal jurisdiction”).

23. See, e.g. Pennsylvania v. Wheeling & Belmont Bridge Co., 54 U.S. (13 How.) 518,
559-64 (1851) (holding original jurisdiction appropriate for state plaintiff bringing public
nuisance claim against diverse party for obstruction of navigable water due to bridge
construction and location); Woolhandler & Collins, supra note 16, at 405 (describing types
of state-as-party suits in federal court). Notably, Supreme Court precedent recognized that
the Framers would have been especially familiar with boundary disputes as rooted in the
common law of property and that such controversies would be the natural target of Article
IIT’s state-party clause. Rhode Island v. Massachusetts, 37 U.S. (12 Pet.) 657, 723-24 (1838)
(“It is a part of the public history of the United States, of which we cannot be judicially
ignorant, that at the adoption of the constitution, there were existing controversies

between eleven states respecting their boundaries . . . .”).
24. Wheeling & Belmont Bridge Co., 54 U.S. (13 How.) at 559-60 (“In this case the State
of Pennsylvania is not a party in virtue of its sovereignty . . . . [I]n the present case, the

rights asserted and relief prayed, are considered as in no respect different from those of an
individual.”); see also infra notes 151-152 and accompanying text.
25. See infra Part I.C.
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state’s populace, were rebuffed and labeled as political by nineteenth
century federal courts.2®

The categorical rule against the adjudication of sovereign interests
became untenable as the Court was faced with more and more state-as-
party litigation. Boundary disputes and public nuisance actions demon-
strated that the Court’s prohibition against litigating sovereignty interests
was necessarily permeable, if not entirely displaced by a willingness to
evaluate the claims of competing sovereigns. Boundary cases implicate
sovereignty—they resolve which state controls a given tract. However,
they are also analogous to traditional property conflicts.2” Thus they pro-
vide an analytic bridge from the era of requisite common law claims to
the age of adjudicated sovereignty.?8

The Massachusetts majority, in quipping about Massachusetts’s invad-
ing its diminutive neighbor Rhode Island, paid homage to the Court’s
state boundary dispute jurisprudence.?® In Rhode Island v. Massachusetts,
Justice Baldwin framed state ratification of the Constitution as one sover-
eign ceding dispute-resolving power to another.3° However, Baldwin
himself,3! later Courts,?? and legal scholars®® minimized questions of sov-

26. See, e.g., Cherokee Nation v. Georgia, 30 U.S. (5 Pet.) 1, 20 (1831) (dismissing
case as “political” because petitioner sought to vindicate sovereign interest in precluding
respondent’s enforcement of respondent’s law in petitioner’s territory); see also
Woolhandler & Collins, supra note 16, at 411-12 (describing state attempts to vindicate
sovereignty interests in federal courts).

27. See, e.g., Rhode Island, 37 U.S. (12 Pet.) 657 (adjudicating boundary dispute
between Rhode Island and Massachusetts); see also Georgia v. Stanton, 73 U.S. (6 Wall.)
50, 68-69 (1867) (interpreting Rhode Island decision about sovereignty as incidental to
decision about property rights).

28. A relatively recent Supreme Court decision involving a Maryland challenge to a
Louisiana state tax suggests that original jurisdiction was only appropriate for state-versus-
state disputes that implicated sovereignty concerns. Maryland v. Louisiana, 451 U.S. 725,
736-37 (1981) (rejecting respondent’s contention that lack of important federalism and
sovereignty concerns, necessary for the exercise of original jurisdiction, precluded state
standing in Supreme Court).

29. See Massachusetts v. EPA, 127 S. Ct. 1438, 1454 (2007) (“Massachusetts cannot
invade Rhode Island to force reductions in greenhouse gas emissions . . . .”). For an
extensive discussion of Justice Stevens’s word choice, potential motives therein, and the
degree to which he may or may not have been drawing upon older and less-discussed
Supreme Court precedent or various commentators, see Stevenson, supra note 11, at
26-40.

30. 37 U.S. (12 Pet.) at 720 (“[TThis Court has acquired jurisdiction over the parties
in this cause, by their own consent and delegated authority; as their agent for executing
the judicial power of the United States in the cases specified.”). Rhode Island involved a
simple boundary dispute and the interpretation of various colonial grants and documents.
Id. at 711.

31. Id. at 733 (describing jurisdiction and sovereignty as tied to territory).

32. See Stanton, 73 U.S. (6 Wall.) at 73 (describing Baldwin’s opinion as centering
upon “question . . . of boundary, which, of itself, was not a political question, but one of
property, appropriate for judicial cognizance; and, that sovereignty and jurisdiction were
but incidental, and dependent upon the main issue in the case”).

33. See David P. Currie, The Constitution in the Supreme Court: The First Hundred
Years, 1789-1888, at 303 (1985) (discussing Stanton Court’s treatment of Rhode Island); see
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ereignty and emphasized the decision’s basis in traditional property law.
Rhode Island demonstrates the Court’s waning commitment to the neces-
sity of common law claims in state-as-party litigation because the Court
explicitly decided a question of sovereignty, though it only did so inci-
dent to deciding a conventional property claim.

State-as-plaintiff public nuisance law demonstrates a similar trend to-
ward adjudicating sovereignty when presented in the context of contro-
versies closely resembling traditional common law claims.?* Missouri v.
Illinois involved an interstate nuisance claim in which the state-plaintiff
did not allege a specific injury and sought expressly to vindicate its citi-
zenry’s public interest.?> Other state-as-party public nuisance cases of the
era similarly involved a state’s suit on behalf of its populace to obtain
injunctive relief against environmental harms.?¢ The Missouri Court in-
voked the sovereignty-ceding rationale of Justice Baldwin:

If Missouri were an independent and sovereign state all must

admit that she could seek a remedy by negotiation, and, that

failing, by force. Diplomatic powers and the right to make war
having been surrendered to the general government, it was to

be expected that upon the latter would be devolved the duty of

providing a remedy . . . .37

also Woolhandler & Collins, supra note 16, at 415 (“[T]hat sovereignty was at issue in the
boundary cases was never seen . . . as weighing in favor of the Court’s jurisdiction . . . .
Rather it entertained these cases in part because they resembled traditional property
claims . . ..”).

34. See Mayor of Georgetown v. Alexandria Canal Co., 37 U.S. (12 Pet.) 91, 99 (1838)
(“[Als in the case of private persons, to maintain their position in a court of equity for
relief against a public nuisance, [a state must] have averred and proved . . . that they
thereby had suffered a special damage.”).

35. 180 U.S. 208, 241 (1901) (“[I]t must surely be conceded that, if the health and
comfort of the inhabitants of a state are threatened, the state is the proper party to
represent and defend them.”); Woolhandler & Collins, supra note 16, at 446—47. In
Missouri, the Court explicitly noted that no actual property rights need be implicated,
unlike in Massachusetts, where the Court noted as persuasive the presence of significant
state-owned property at risk. Compare Missouri, 180 U.S. at 240-41 (“[J]urisdiction has
been exercised in cases involving boundaries and jurisdiction over lands and their
inhabitants, and in cases directly affecting the property rights and interests of a state. But
such cases manifestly do not cover the entire field in which such controversies may
arise . . . .”), with Massachusetts v. EPA, 127 S. Ct. 1438, 1454 (2007) (“That Massachusetts
does in fact own a great deal of the ‘territory alleged to be affected’ only reinforces the
conclusion that its stake in the outcome of this case is sufficiently concrete to warrant the
exercise of federal judicial power.”).

36. See, e.g., North Dakota v. Minnesota, 263 U.S. 365 (1923) (flooding); New York v.
New Jersey, 256 U.S. 296 (1921) (water pollution); Georgia v. Tenn. Copper Co., 206 U.S.
230 (1907) (air pollution emanating from Tennessee factory); Kansas v. Colorado, 185
U.S. 125 (1902) (diversion of water).

37. Missouri, 180 U.S. at 241; see also Mank, Should States, supra note 10, at 1760
(describing “Missouri’s approach of justifying state parens patriae suits for quasi-sovereign
interests as a substitute for the sovereign interests that states surrender when they join the
United States”).
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The Court, then, had become comfortable adjudicating clear questions
of sovereignty that related to a state’s power to govern their citizens.

Around the turn of the twentieth century, however, states began to
seek federal judicial respite from threats beyond their own police powers
as the vindication of their citizenries’ collective interests. Faced with such
claims, the Court began to develop the content of quasi-sovereign inter-
ests in Louisiana v. Texas.®® Louisiana sought to enjoin a Texas health
official’s imposition of quarantine in Galveston, Texas, which amounted
to an embargo of Texan goods flowing into New Orleans.?® While the
Court dismissed the original jurisdiction claim for want of a “controversy”
between the two states,*® it found the injury cognizable, holding that a
“State is entitled to seek relief in this way because the matters complained
of affect her citizens at large.”*!

In the context of another public nuisance case, Georgia v. Tennessee
Copper, the Court further developed the meaning of quasi-sovereign inter-
ests.?2 A state’s quasi-sovereign interests are derivative,*® or as Justice
Holmes put it, based upon “interest[s] independent of and behind [the
interests] of its citizens.”** The stewardship of quasi-sovereign interests is
the responsibility of the state, which “has the last word as to whether its
mountains shall be stripped of their forests and its inhabitants shall
breathe pure air.”*5

The recognition that sovereign and quasi-sovereign interests were of
a fundamentally different ilk than those individual interests at the core of
common law claims led Justice Holmes to treat them in a distinct man-
ner. In effect, Tennessee Copper “reformulated” the public interest in clean
air “into a litigable claim of right similar to individual claims of right.”46

38. 176 U.S. 1, 19 (1900) (“[T]he cause of action must be regarded not as involving
any infringement of the powers of the state of Louisiana, or . . . injury to her property, but
as asserting that the State is entitled to seek relief in this way because the matters
complained of affect her citizens at large.”).

39. Id. at 22.

40. See id. at 18 (“[T]here must be a direct issue between them, and the subject-
matter must be susceptible of judicial solution[, a]nd it is difficult to conceive of a direct
issue between two States in respect of a matter where no effort at accommodation has been
made . ..."”).

41. Id. at 19.

42. 206 U.S. 230, 237 (1907).

43. Watts & Wildermuth, supra note 10, at 1037 (“[TThe Court’s cases on quasi-
sovereign interests always refer to an interest related to a state’s residents rather than
simply the state’s own interest.”).

44. Tennessee Copper, 206 U.S. at 237. Justice Holmes’s elucidation in Tennessee Copper
received attention in both Justice Stevens’s majority opinion, Massachusetts v. EPA, 127 S.
Ct. 1438, 1454 (2007), and Chief Justice Roberts’s dissent, id. at 1465 (Roberts, CJ.,
dissenting).

45. Tennessee Copper, 206 U.S. at 237, quoted in Massachusetts, 127 S. Ct. at 1454
(majority opinion).

46. Woolhandler & Collins, supra note 16, at 444-45. Concurrent to this
“reformulation,” the Court was also permitting the federal executive to vindicate the
national public interest in nonstatutory actions. These dual developments represented the
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Permitting a state to litigate its citizens’ shared interest in the same forum
as the litigation of traditional claims that could be pursued by an individ-
ual did not render sovereign and quasi-sovereign interests identical to
proprietary or common law interests. Rather, Tennessee Copper acknowl-
edged the function of federal courts in adjudicating this alternative type
of controversy. By the early twentieth century the Court was actively and
openly engaged in litigating sovereignty-based claims of states.

B. Parens Patriae in the Modern Court

Through a hundred-year common law process, the Court had come
to “conceive[ ] of state-as-party suits as substitutes for the use of force or
diplomacy—as an alternative avenue for the exercise of state power.”4”
The Court adjudicated sovereignty and quasi-sovereignty issues indepen-
dently from the traditional proprietary and common law interests that
states might also bring into court. Thus, the next major question con-
fronting the Court was what sort of interests should be recognized as im-
plicating a state’s sovereignty or quasi-sovereignty.

For example, in Missouri v. Holland, Missouri sued to prevent federal
enforcement of the Migratory Bird Treaty Act and thus vindicate its sover-
eign interest in regulating the hunting and sale of birds within its terri-
tory.*® Justice Holmes moved quickly through the “slender reed” of
Missouri’s pecuniary ownership interest in migratory birds; it was not a
sovereign interest, but merely proprietary and insignificant next to the
“national interest of very nearly the first magnitude” expressed in the
Migratory Bird Treaty Act.*® The Court dismissed this proprietary inter-
est and engaged in direct adjudication of the competing regulatory inter-
ests of the state and federal governments.>?

Given the sovereignty trade-off justification for state standing in the
nineteenth and early twentieth centuries, it is somewhat ironic that the
modern Court’s most complete explication of the parens patriae doctrine

Court’s declaration that the protection of the public interest was not the exclusive province
of the legislature, but rather the very function of government more broadly. Id. at 447-50;
see also infra notes 199-201 and accompanying text (making this point in terms of public
goods literature).

47. Woolhandler & Collins, supra note 16, at 450-51; see, e.g., North Dakota v.
Minnesota, 263 U.S. 365, 372-73 (1923) (holding original jurisdiction “limited generally to
disputes which, between States entirely independent, might be properly the subject of
diplomatic adjustment”); Missouri v. Illinois, 180 U.S. 208, 241 (1901) (presenting
identical argument).

48. 252 U.S. 416, 424 (1920) (arguing on behalf of Missouri that federal
government’s regulation was unconstitutional exercise of power over “the common
property of [the State’s] citizens”).

49. See id. at 434-35 (“As most of the laws of the United States are carried out within
the States and as many of them deal with matters which in the silence of such laws the State
might regulate, such general grounds are not enough to support Missouri’s claim.”).

50. Ultimately, the Court found that Missouri’s sovereign regulatory interest was
superseded by the Migratory Bird Treaty as supreme law of the land under the Supremacy
Clause. See id. at 435.
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was delivered in a case brought by a territory: Puerto Rico.?! In Alfred L.
Snapp & Son, Inc. v. Puerto Rico ex rel. Barez, Puerto Rico sought a declara-
tion that certain employment practices of Virginia apple growers violated
federal law by failing to extend benefits statutorily due to residents of
Puerto Rico as domestic workers.52 The Court characterized this interest
as “quasi-sovereign,” and though it admitted that it could not precisely
define “quasi-sovereign” interests,>® it concluded that the term did not
include other bases for state-as-party litigation, namely, “sovereign inter-
ests, proprietary interests, or private interests pursued by the State as a
nominal party.”%4

The Court, then, was able to lay out categories of interest that were
not quasi-sovereign. Sovereign interests, at their most basic, consist of
“the power to . . . enforce a legal code, both civil and criminal.”®® Propri-
etary interests, such as ownership of real estate or stock,*® would anchor a
state’s traditional common law claim in property—the very sort enter-
tained by the nineteenth century Court with regularity.>” A state could
also potentially serve as a “nominal party” litigating to advance the inter-
ests of an individual.5® In either of the latter two circumstances parens
patriae standing is inappropriate.>?

Quasi-sovereign interests “consist of a set of interests that the State
has in the well-being of its populace[, but] . . . must be sufficiently con-

51. Alfred L. Snapp & Son, Inc. v. Puerto Rico ex rel. Barez, 458 U.S. 592 (1983)
(holding that Puerto Rico had parens patriae standing to sue). Puerto Rico, unlike a state,
did not voluntarily enter into the Union. The typical argument—that entering states cede
the power to conduct foreign relations to the federal government and thus must be
remunerated with recourse to federal courtrooms for the resolution of interstate
disputes—is then sapped of much of its persuasive effect. That the Court found this
distinction so unproblematic supports the conclusion that the litigation of sovereignty-
related interests is analytically distinct from the litigation of traditional injuries because of
categorical differences in the interest itself more than the identity of the party as a state.
However, the Alfred L. Snapp Court functionally treated Puerto Rico as a state in its analysis.
Id. at 608 n.15 (“Although we have spoken throughout of a ‘State’s’ standing as parens
patriae . . . the Commonwealth of Puerto Rico is similarly situated to a State in this respect:
It has a claim to represent its quasi-sovereign interests in federal court at least as strong as
that of any State.”).

52. Id. at 597-98.

53. Id. at 601.

54. Id. at 602.

55. Id. at 601.

56. Id.

57. See supra Part LA.

58. Alfred L. Snapp, 458 U.S. at 600 (“[Parens patriae] does not involve the State’s
stepping in to represent the interests of particular citizens who . . . cannot represent
themselves . . . . [I]f the State is only a nominal party without a real interest of its own—
then it will not have standing under the parens patriae doctrine.”).

59. See id. at 601 (“[T]o have [parens patriae] standing the State must assert an
injury to what has been characterized as a ‘quasi-sovereign’ interest . . . .”); see also Mank,
Should States, supra note 10, at 1767 (“[CJourts may properly deny parens patriae
standing if a suit involves only a few injured individuals because those individuals could
bring their own lawsuit and thus the state is only a nominal party.”).
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crete to create an actual controversy between the State and the defen-
dant.”®%  Alfred L. Snapp outlined two general types of quasi-sovereign
claims recognized in earlier case law: “First, a State has a quasi-sovereign
interest in the health and well-being—both physical and economic—of
its residents in general.”®! The majority reviewed the transboundary pub-
lic nuisance cases as examples of the judicial vindication of such interests,
and paid particular heed to Justice Holmes’s sovereignty trade-off ratio-
nale in Tennessee Copper.5? Justice White was explicit, though, that “parens
patriae interests extend well beyond the prevention of such traditional
public nuisances,”®® pointing to Pennsylvania v. West Virginia®* in support
of the proposition that issues of “grave public concern” may also be the
basis for parens patriae standing.%®

Second, “a State has a quasi-sovereign interest in not being discrimi-
natorily denied its rightful status within the federal system.”®% Puerto
Rico alleged a deprivation of “its right to effectively participate in the
benefits of the Federal Employment Service System.”6” Its citizens were
discriminated against in favor of foreign workers and “denied the benefits
of access to domestic work opportunities that the [statutes at issue] were
designed to secure.”®® The Court agreed, and found that the statutes’
administration injured Puerto Rico’s quasi-sovereign interests.%9

Justice Brennan filed an important concurrence that was joined
by Justice Stevens, the author of the Massachusetts majority opinion.
Brennan argued for deference to a state’s assessment of its own sovereign

60. Alfred L. Snapp, 458 U.S. at 602; see also Mank, Should States, supra note 10, at
1757-59 (reviewing Alfred L. Snapp analysis of state interests); Watts & Wildermuth, supra
note 10, at 4 (“[I]n order for a state to have parens patriae standing today, ‘the State must
assert an injury to . . . a “quasi-sovereign” interest,” that is, an interest related to the well-
being of its residents.” (quoting Alfred L. Snapp, 458 U.S. at 601)). This reference to
sufficient concreteness speaks to the primary function of standing generally, see infra Part
I.C, and is at the heart of Justice Stevens’s Massachusetts reasoning, see infra Part ILA.1.

61. Alfred L. Snapp, 458 U.S. at 607.

62. See id. at 602—-06.

63. Id. at 605.

64. 262 U.S. 553, 592 (1923) (holding Pennsylvania proper party to bring suit to
maintain access to natural gas produced in West Virginia because the “health, comfort and
welfare [of its citizens were] seriously jeopardized . . . [and it was] a matter of grave public
concern in which the State, as the representative of the public, has an interest apart from
that of the individuals affected”).

65. Alfred L. Snapp, 458 U.S. at 605 (quoting Pennsylvania, 262 U.S. at 592). As
discussed by Justice White, the “grave public concern” basis for parens patriae standing was
also invoked in Georgia v. Pennsylvania Railroad Co., 324 U.S. 439, 450-51 (1945) (“These
are matters of grave public concern in which Georgia has an interest apart from that of
particular individuals who may be affected.”).

66. Alfred L. Snapp, 458 U.S. at 607; see also Watts & Wildermuth, supra note 10, at
1034 (describing quasi-sovereign interests as “derivative . . . based on preventing harm to
[a state’s] citizens”).

67. Alfred L. Snapp, 458 U.S. at 598 (internal citation omitted).

68. Id. at 608.

69. Id.
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or quasi-sovereign interests: “[A] State is no ordinary litigant. As a sover-
eign entity, a State is entitled to assess its needs, and decide which con-
cerns of its citizens warrant its protection and intervention.””® Justice
Brennan succinctly captured the twin principles of parens patriae stand-
ing: respect for the sovereignty and autonomy of states and the assurance
of adversarial, concrete litigation.”!

Once the Court was willing to consider questions of sovereignty tan-
gentially in boundary and transboundary public nuisance actions, an ana-
Iytic avenue was opened to the adjudication of controversies implicating
only state sovereignty or quasi-sovereignty. This is the nature of the con-
troversy in Massachusetts v. EPA.

C. The Ebb and Flow of Justice Scalia’s Influence upon Standing Doctrine

In order to fully understand Massachusetts, it must be viewed against
the backdrop of broader standing jurisprudence. One of the most daunt-
ing hurdles to finding standing in any climate change litigation is the
injury-in-fact requirement, especially in the form propounded—in both
case law and commentary—by Justice Scalia.”? For Justice Scalia, particu-
larity is paramount; if a plaintiff’s injury is not different in kind from that
of others, the plaintiff must pursue redress through organization and the
political process.”® Generally, climate change injuries shared by many
others, like that of Massachusetts’s loss of shoreline due to rising sea

70. Id. at 612 (Brennan, J., concurring).

71. The import placed upon a demonstration of concreteness and true adversarialism
by Justice Brennan is echoed by the majority; a quasi-sovereign interest may or may not be
many things, but it “must be sufficiently concrete to create an actual controversy between
the State and the defendant.” Id. at 602 (majority opinion).

72. See Blake R. Bertagna, Comment, “Standing” Up for the Environment: The
Ability of Plaintiffs to Establish Legal Standing to Redress Injuries Caused by Global
Warming, 2006 BYU L. Rev. 415, 435-46 (describing difficulty of proving that injury is
actual, imminent, concrete and particularized). But see Merrill, supra note 17, at 299
(arguing that generalized grievance or particularity bar would be less formidable than
redressibility prong of standing).

73. See, e.g., Massachusetts v. EPA, 415 F.3d 50, 60 (D.C. Cir. 2005) (Sentelle, J.,
dissenting in part and concurring in the judgment) (“Because plaintiffs’ claimed injury is
common to all members of the public, the decision whether or not to regulate is a policy
call requiring a weighing of costs against the likelihood of success, best made by the
democratic branches taking into account the interests of the public at large.”); see also
Edward Hartnett, Why is the Supreme Court of the United States Protecting State Judges
from Popular Democracy?, 75 Tex. L. Rev. 907, 911 (1997) (explaining that, to Justice
Scalia, “the point of the personal harm requirement is to make sure that generalized
injuries to the body politic are resolved through the democratic political process rather
than through litigation”); Scalia, supra note 13, at 894-97 (arguing that without harm to
minority’s interest, “there is no reason to remove the matter from the political process and
place it in the courts”).
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levels,”* would fail a strict particularity test.”> Professor David Hodas de-
scribes Justice Scalia’s influence over the Court’s standing jurisprudence
as tidal,”® surging in Lwjan v. Defenders of Wildlife,’” and then ebbing in
Federal Election Committee v. Akins™® to a persisting low tide.”?

1. Lyjan v. Defenders of Wildlife. — Justice Scalia penned the plu-
rality opinion in Lujan v. Defenders of Wildlife,8° which represented the
most complete judicial adoption of the ideas presented in his seminal
Suffolk University Law Review piece.8! Lujan turned upon whether an envi-
ronmental organization had standing to challenge a regulation issued by
the Department of the Interior under the Endangered Species Act for
failure to account for extraterritorial impacts of federal actions.?? In re-
jecting petitioners’ various theories on standing, Justice Scalia began by
dismissing the alleged injury—depletion of threatened species due to
U.S.financed dam projects in Sri Lanka and Egypt—for lack of concrete-
ness and imminence because plaintiffs did not make reference to any
“concrete plans” to benefit from the species in question.®® This conclu-

74. See Massachusetts v. EPA, 127 S. Ct. 1438, 1456 (2007) (describing petitioners’
affidavits averring “rising seas have already begun to swallow Massachusetts’[s] coastal
land”).

75. See Bertagna, supra note 72, at 436-38 (concluding that D.C. Circuit rejected
plaintiffs’ standing argument because they failed to state particularized injury).

76. See generally David R. Hodas, Standing and Climate Change: Can Anyone
Complain About the Weather? 15 J. Land Use & Envtl. L. 451, 9 J. Transnat’l L. & Pol’y
451 (2000) (Joint Issue) (tracing rise and fall of Justice Scalia’s influence over the Court’s
standing jurisprudence in environmental law cases). It is important to note that the
foundational connection between standing and separation of powers narrowly predates
Justice Scalia’s ascendance to the Court. In Allen v. Wright, the Court noted that the “idea
of separation of powers . . . underlies standing doctrine.” 468 U.S. 737, 759 (1984).
Notably, the Court rendered this decision after the publication of Scalia’s Suffolk University
Law Review article, see Scalia, supra note 13, though it did not make reference to it.
Professor Cass Sunstein has denigrated this use of standing in defense of the separation of
powers as “causation requirements . . . being used to do work that has little to do with
causation.” Cass R. Sunstein, Standing and the Privatization of Public Law, 88 Colum. L.
Rev. 1432, 1459 (1988).

77. 504 U.S. 555 (1992).

78. 524 U.S. 11 (1998).

79. Comically and coincidentally, Chief Justice Roberts also invokes this tidal motif to
describe standing jurisprudence. In maligning the Massachusetts majority, Roberts likens
the decision to the now-infamous SCRAP case: “Today’s decision recalls the previous high-
water mark of diluted standing requirements.” Massachusetts, 127 S. Ct. at 1470 (Roberts,
C]J., dissenting) (referring to United States v. Students Challenging Regulatory Agency
Procedures, 412 U.S. 669 (1973)).

80. Lujan, 504 U.S. 555 (Scalia, J., plurality opinion).

81. See Scalia, supra note 13.

82. Lujan, 504 U.S at 557-58; see also Bradford C. Mank, Standing and Global
Warming: Is Injury to All Injury to None?, 35 Envtl. L. 1, 30 (2005) [hereinafter Mank,
Injury to All].

83. Lujan, 504 U.S. at 564. Justice Scalia wrote for three other Justices, and Justice
Kennedy concurred, noting that while this requirement of a purchased airline ticket may
seem “trivial,” it was necessary to show an actual injury when regular use could not be
inferred from the factual situation. Id. at 579 (Kennedy, J., concurring). The second
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sion stemmed from the separation of powers. Justice Scalia declared that
the “separation of powers significance” of the injury-in-fact requirement
compelled the conclusion that Congress could not convert an “undiffer-
entiated public interest” in the enforcement of a statute “into an ‘individ-
ual right’ vindicable in the courts.”®* “Vindicating the public interest . . .
is the function of Congress and the Chief Executive,” and thus courts
cannot provide redress when such an interest is injured.®®

Only Justices White, Rehnquist, and Thomas agreed with Justice
Scalia’s entire opinion and signed onto his rationales relating to redres-
sibility and the separation of powers.8¢ Justices Kennedy and Souter con-
curred in the result, but rejected Justice Scalia’s assertion that the redress
of broadly-shared injuries should be the exclusive province of the politi-
cal branches.8” Justice Kennedy exhibited a different focus in his concur-
rence, positing that regardless of how many individuals shared an injury,
it was necessary only that the plaintiff was injured “in a concrete and per-
sonal way.”®® Justice Kennedy’s disagreement rendered the implications
of Lujan unclear as to injury in fact, and lower courts largely interpreted
it as a broad instruction to view environmental standing with greater
skepticism.3?

grounds for rejecting petitioners’ standing involved Justice Scalia’s surgical dismissal of the
petitioners’ proffered “nexus” theories of standing. Id. at 565-67 (plurality opinion); see
also Hodas, supra note 76, at 465-66 (outlining Justice Scalia’s opinion); Mank, Injury to
All, supra note 82, at 31-32 (same).

84. Lujan, 504 U.S. at 577; see also Hodas, supra note 76, at 466; Mank, Injury to All,
supra note 82, at 33-35. Contrast this with supra note 46 and accompanying text
(discussing reformulation of public interest into quasi-sovereign interest vested in state
plaintiff in Tennessee Copper).

85. Lujan, 504 U.S. at 576. Justice Scalia substantiated this point with reference to the
Take Care Clause of Article II as evidence that the separation of powers precludes the
judiciary from spurring the execution of statutes. Id. at 577 (denying Congress’s ability to
transfer to courts “the Chief Executive’s most important duty, to ‘take Care that the Laws
be faithfully executed’”). This interpretation uses constitutional text beyond Article III to
limit judicial power.

86. Hodas, supra note 76, at 466-68 (laying out “scorecard analysis” of Lujan
opinions). The redressibility analysis dealt with the effective ability of the Secretary of the
Interior to control the granting agencies. See Lwjan, 504 U.S. at 568-71 (finding
“respondents failed on ‘fairly traceable’ element of standing”).

87. See Robert V. Percival, Massachusetts v. EPA: Escaping the Common Law’s
Growing Shadow, 2007 Sup. Ct. Rev. 111, 130-31 (discussing memo from Justice Souter to
Justice Scalia that expressed unease with implications of Scalia’s “repeated references to a
particularity requirement,” and Justice Kennedy’s discomfort with Scalia’s restriction of
environmental plaintiffs’ standing expressed at conference).

88. Lujan, 504 U.S. at 581 (Kennedy, J., concurring).

89. See, e.g., Friends of the Earth, Inc. v. Crown Cent. Petroleum Corp., 95 F.3d 358,
361 (5th Cir. 1996) (finding standing failed on “‘fairly traceable’ element of standing”
(quoting Sierra Club, Lone Star Chapter v. Cedar Point Oil Co., 73 F.3d 546, 558 n.24 (5th
Cir. 1996))); Broadened Horizons Riverkeepers v. U.S. Army Corps of Eng’rs, 8 F. Supp.
2d 730, 733 (E.D. Tenn. 1998) (finding injuries untraceable to government action);
Ogden Projects, Inc. v. New Morgan Landfill Co., 911 F. Supp. 863, 868-70 (E.D. Pa. 1996)
(finding Lujan compelled dismissal because plaintiff failed to assert injury with sufficient
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2. Federal Election Commission v. Akins. — The relationship be-
tween particularity and concreteness, unresolved by the multiple opin-
ions in Lujan, was revisited in Federal Election Commission v. Akins when a
group of voters challenged the Federal Election Commission’s refusal to
categorize the American Israel Public Affairs Committee as a “political
committee” and subsequent refusal to regulate the disclosure of its fun-
draising and expenditures.?® Justice Breyer’s majority opinion severed
concreteness from particularity, and reaffirmed the position that a wide-
spread injury is litigable.®? Breyer concluded that concreteness was both
necessary and sufficient to establish injury in fact: “Often the fact that an
interest is abstract and the fact that it is widely shared go hand in hand.
But their association is not invariable, and where a harm is concrete,
though widely shared, the Court has found ‘injury in fact.’ 9?2 The Court
accepted the plaintiffs’ hampered ability to evaluate candidates without
the contested information as a concrete injury.®® Akins, then, witnessed

specificity); see also Hodas, supra note 76, at 468 (noting that many lower courts read
Scalia’s opinion as sign to more rigorously evaluate standing in environmental cases);
Mank, Should States, supra note 10, at 1710-13 (describing pre-Akins confusion as to
whether generalized grievance bar was prudential and Court’s failure to set clear standard
for particularity).

90. 524 U.S. 11, 14-16 (1998).

91. See Hodas, supra note 76, at 471-73 (discussing Justice Breyer’s finding in Akins
that plaintiffs suffered “constitutionally genuine injury in fact” (internal quotation marks
omitted)); Mank, Injury to All, supra note 82, at 37-38 (same).

92. Akins, 524 U.S. at 24 (citing Public Citizen v. Dep’t of Justice, 491 U.S. 440, 449-50
(1989)); see also Covington v. Jefferson County, 358 F.3d 626, 651 (9th Cir. 2004) (Gould,
J., concurring) (“It appears to be abstractness, not wide dispersal, of an injury that may
prevent the injury from being sufficient to confer standing.”); Pye v. United States, 269
F.3d 459, 469 (4th Cir. 2001) (summarizing Akins as holding that “so long as the
plaintiff . . . has a concrete and particularized injury, it does not matter that legions of
other persons have the same injury”); Mank, Should States, supra note 10, at 1713-14
(forwarding same reading of Akins). Through his treatment of United States v.
Richardson, 418 U.S. 166 (1974), Justice Breyer effectively linked the prudential
“generalized grievance” bar to his consideration of particularity. Akins, 524 U.S. at 21-23.
Breyer distinguished the instant case, brought under a statutory citizen-suit provision, from
taxpayer standing cases like Richardson and Flast v. Cohen, 392 U.S. 83 (1968), based on
the Accounts Clause, U.S. Const. art. I, § 9, cl. 7. Akins, 524 U.S. at 21-23. Justice Breyer
noted that in the generalized grievance cases, “the harm at issue [wa]s not only widely
shared, but . . . also of an abstract and indefinite nature.” Id. at 23. There is still significant
uncertainty as to the relationship between the particularity requirement of injury in fact
and the prudential generalized grievance bar to standing. See Merrill, supra note 17, at
298. Professor Mank reads Akins as declaring the generalized grievance bar as prudential,
while preserving the possibility that Article III precludes the adjudication of some widely
shared injuries, such as the “common concern for obedience to law.” Mank, Should States,
supra note 10, at 1713-14. For purposes of this Note, the two may be safely equated as
representative of the same proposition: Abstract grievances that are widely shared are non-
litigable.

93. Akins, 524 U.S. at 21 (“[T]his Court has previously held that a plaintiff suffers an
‘injury in fact” when the plaintiff fails to obtain information which must be publicly
disclosed pursuant to a statute.”).
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the Court distancing itself from Justice Scalia’s position espoused in
Lujan.%*

Justice Scalia’s dissent argued that the “weighty governmental pur-
pose underlying the ‘generalized grievance’ prohibition” prevented the
judiciary from deciding political propositions.®®> In responding to the
majority’s reference to mass torts as instances in which widespread inju-
ries are judicially cognizable,?® Justice Scalia drew a simplistic distinction
that ultimately unravels his argument. “One tort victim suffers a burnt
leg, another a burnt arm—or even if both suffer burnt arms they are
different arms,” Justice Scalia explains.”” However, as the majority re-
joined, even if every voter was deprived alike of information pertinent to
electoral decisions, each plaintiff was deprived of the ability to make a
fully-informed electoral decision.?® Thus, if discrete electoral decisions
are to be treated differently than discrete limbs when considered by
courts, it must be on the basis of concreteness rather than that of
particularity.9?

Akins repudiates Justice Scalia’s theory of standing developed in the
Suffolk University Law Review and endorsed by the Lujan plurality.!®
Thus, the injury-in-fact jurisprudence into which the Massachusetts plain-
tiffs plunged was circling the conclusion announced by Justice Kennedy
in Lujan: “While it does not matter how many persons have been injured
by the challenged action . . . the vitality of the adversarial process” de-

94. Interestingly, legal education may, to an extent, remain captured by Justice
Scalia’s perspective. At least one first-year constitutional law casebook instructs that
“limitations on standing . . . have taken up the role of policing the boundary between
political and legal decisions.” Kathleen M. Sullivan & Gerald Gunther, Constitutional Law
39 (15th ed. 2004).

95. Akins, 524 U.S. at 33 (Scalia, J., dissenting).

96. Id. at 24 (majority opinion).

97. 1d. at 35 (Scalia, J., dissenting).

98. 1Id. at 21 (majority opinion).

99. A distinction based on concreteness would be simple to administer and describe:
Arms are tangible and thus concrete, while votes are intangible and thus inherently not
concrete. However, the law recognizes all sorts of intangible interests and this is not the
distinction Scalia or any others attempted to draw. Attempting to distinguish along lines of
particularity is impossible because both an arm and a vote may be injured en masse but are
possessed by individuals.

100. See Covington v. Jefferson County, 358 F.3d 626, 651 (9th Cir. 2004) (Gould, J.,
concurring) (“Akins can be seen to shift the focus from the widespread (or generalized)
nature of an injury, the focus of prior precedent, and to turn the focus upon the
concreteness of the injury, however widespread.”); id. at 652 (“After Akins, the
superordinate question about the injury requirement here is whether the injury
suffered . . . is concrete rather than ‘abstract and indefinite.””); see also Daniel A. Farber, A
Place-Based Theory of Standing, 55 UCLA L. Rev. 1505, 1536 (2008) (describing Akins as a
“decisive blow to Justice Scalia’s theory of standing,” and declaring that “[t]he Supreme
Court clearly does not accept Scalia’s theory of standing . . . that what otherwise would
constitute injury in fact ceases to be so when it is broadly shared”); Mank, Injury to All,
supra note 82, at 38 (“Justice Breyer’s majority opinion was fundamentally inconsistent
with Justice Scalia’s 1983 separation-of-powers and standing article, as well as the spirit of
Justice Scalia’s separation-of-powers arguments in [Lujan].”).
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mands that “the party bringing suit . . . show that the action injures him
in a concrete and personal way.”!! With this standing jurisprudence in
mind, this Note turns to the arguments in Massachusetts v. EPA.

II. MASTERING MAsSACHUSETTS: Wiy DoEks THE STATE HAVE STANDING?

Massachusetts sits at the nexus of recent developments in standing
jurisprudence and the Court’s approach to state-as-party litigation. The
Rehnquist Court’s standing decisions exhibited an increasing focus on
robust adversarialism rather than the separation of powers.'%2 The some-
what dusty Supreme Court state standing jurisprudence, meanwhile, had
developed to embrace the litigation of interests that did not comfortably
fit within the common law injury-in-fact framework. Intra-court dynam-
ics and the immense political and environmental significance of
Massachusetts further complicated this doctrinal confluence. Justice
Stevens navigated these competing concerns; thus, his route was necessa-
rily circuitous.

Part II of this Note examines Justice Stevens’s standing analysis,
which has left scholars befuddled and lower courts without instruction.!%3
This Part engages the reasoning in Massachusetts and finds that the case
treats state standing as an independent route to standing. Part IL.A lays

101. Lujan v. Defenders of Wildlife, 504 U.S. 555, 581 (1992) (Kennedy, ]J.,
concurring), quoted in Massachusetts v. EPA., 127 S. Ct. 1438, 1453 (2007). Justice
Stevens’s use of that particular language, as a sequel to Akins’s finding of standing for an
informational injury—injuries that are inherently shared by all—“eliminated any possible
remaining doubts about the demise of Justice Scalia’s standing theory.” Farber, supra note
100, at 1536.

102. See supra Part 1.C.

103. Courts have already begun to disentangle and apply the standing analysis in
Massachuselts, coming to varying conclusions. Primarily, these decisions quote
Massachusetts for the proposition that the purpose of standing is to assure adversarialism,
rather than protect the separation of powers. See, e.g., Sprint Commc’ns Co. v. APCC
Servs., Inc., 128 S. Ct. 2531, 2543 (2008) (noting Massachusetts’s emphasis on adversity in
litigation); Doran v. 7-Eleven, Inc., 524 F.3d 1034, 1044 (9th Cir. 2008) (quoting
Massachusetts to emphasize necessity of personal stake in litigation). Other courts have
looked to Massachusetts to analyze and adjudicate clearly quasi-sovereign interests. See,
e.g., Wyoming ex rel. Crank v. United States, 539 F.3d 1236, 1241-42 (10th Cir. 2008)
(finding Wyoming’s claim that its ability to enforce its legal code was abridged was
sufficient sovereign interest to substantiate standing under Alfred L. Snapp and
Massachusetts). Still other courts have adopted the dominant scholarly response, discussed
infra Part IL.B, and used the pleading of a quasi-sovereign interest as a trigger for a more
forgiving analysis under the traditional three-prong inquiry. See, e.g., Se. Fed. Power
Customers, Inc. v. Geren, 514 F.3d 1316, 1322-23 (D.C. Cir. 2008) (“[T]he states’ quasi-
sovereign interests entitles them to ‘special solicitude’ in [traditional] standing analysis.”);
Coal. for a Sustainable Delta v. Carlson, No. 1:08-CV-00397, 2008 WL 2899725, at *6 (E.D.
Cal. July 24, 2008) (dismissing private plaintiff’s climate change litigation on reasoning
that Massachusetts only permitted diminished redressibility and causation standards for
state plaintiffs). Another district court distinguished a state’s parens patriae argument
from Massachusetts because the statute in question did not contain a comparable citizen
suit provision that would give rise to a procedural injury. See Colorado ex rel. Suthers v.
Gonzales, 558 F. Supp. 2d 1158, 1163-64 (D. Colo. 2007).
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out the important facets of the majority opinion, pausing to compare it
with both Chief Justice Roberts’s dissent and academic commentary pre-
ceding it. Part IL.LB then synthesizes the dominant scholarly interpreta-
tion of and responses to Justice Stevens’s opinion, which reveals the ab-
sence of any serious consideration that state standing is analytically
distinct from the traditional standing inquiry. These sections provide the
grist for Part II.C, which offers an overlooked reading of the opinion as
being principally driven by the unique status of state plaintiffs and a con-
cern for rough assurances of adversarialism. After recognizing parens pa-
triae standing as an alternative to traditional standing, Part IL.D explores
the continued relevance of the oftignored distinction between a state’s
sovereign and quasi-sovereign interests.

A. The Components of the Reasoning in the Massachusetts Majority

To describe the reasoning set forth in the Massachusetts
majority opinion as surprising is to dabble in hyperbolic under-
statement. Some scholars did not expect the Court to even hear
the case.! Many expected the Court to uphold the D.C. Circuit’s
decision!®® on either traditional standing!® or political ques-

104. See, e.g., Jonathan Z. Cannon, The Significance of Massachusetts v. EPA, 93 Va. L.
Rev. In Brief 53, 54 (2007), at http://virginialawreview.org/inbrief.php?s=inbrief&p=
2007/05/21/cannon (on file with the Columbia Law Review) (“And then, somewhat
surprisingly, as there was no conflict among the circuits and the case presented a serious
question of whether petitioners had standing, the Supreme Court granted review.”);
Wildermuth, supra note 11, at 282-83 (“Because the decision implicated no circuit split,
involved a political hot potato, and had thorny standing issues to boot, it was a surprise to
many that the Court granted certiorari in the case in the closing days of the October 2005
term.”).

105. Massachusetts v. EPA, 415 F.3d 50 (D.C. Cir. 2005).

106. See, e.g., Jonathan H. Adler, Warming Up to Climate Change