TEXTUALISM AND JURISDICTION

Peter J. Smith*

This Article seeks to test textualists’ central claims—that their approach
is most consistent with the faithful agent conception of the judicial role in
statutory interpretation and more likely to constrain judges’ capacity to do
mischief under the guise of statutory interpretation—>by critically examining
the manner in which textualists have interpreted jurisdictional statutes. In
addition, it considers descriptive and normative implications of textualists’
treatment of jurisdictional statutes for the longstanding debate about the ex-
tent of Congress’s authority to control the jurisdiction of the federal courts. If
textualist judges are supposed to act as faithful agents of Congress, following
the plain meaning of statutory text, then when Congress confers jurisdiction
without qualification we would expect textualist judges to eschew arguments
Jfor implicit exceptions to the exercise of jurisdiction. In practice, however,
although the Court’s textualists have strictly read statutes that purport to
divest the federal courts of jurisdiction, they have not been as consistent in
relying on the plain language of statutes that appear to confer expansive
grants of jurisdiction. The Court’s textualists’ treatment of jurisdictional
statutes suggests that the textualists’ urge to constrain judicial power has
sometimes trumped their competing demand that courts act as faithful agents
of Congress by considering only the plain meaning of statutory language.
This has implications for both textualism and the larger question of the
proper relationship between Congress and the courts in crafting a jurisdic-
tional regime, and should force textualists to defend their approach more
explicitly as a device for constraining judicial authority.
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“[Federal courts] have no more right to decline the exercise of
jurisdiction which is given, than to usurp that which is not given.
The one or the other would be treason to the [C]onstitution.”
—Cohens v. Virginia, 19 U.S. (6 Wheat.) 264, 404 (1821)
(Marshall, CJ.)

INTRODUCTION

Congressional control over federal court jurisdiction is a hot topic
once again.! Last term, the Supreme Court invalidated Congress’s effort
to strip the federal courts of jurisdiction to entertain habeas petitions
from aliens detained at Guantanamo Bay,? and the House of
Representatives has recently considered several bills that would strip all
federal courts of jurisdiction to consider various controversial subjects.?

1. See, e.g., James E. Pfander, Federal Supremacy, State Court Inferiority, and the
Constitutionality of Jurisdiction-Stripping Legislation, 101 Nw. U. L. Rev. 191, 234-38
(2007) [hereinafter Pfander, Federal Supremacy] (noting orthodox view that Congress
controls all federal jurisdiction, as well as other contradictory views); see also Steven G.
Calabresi & Gary Lawson, The Unitary Executive, Jurisdiction Stripping, and the Hamdan
Opinions: A Textualist Response to Justice Scalia, 107 Colum. L. Rev. 1002, 1005 (2007)
(arguing Justice Scalia was wrong to conclude, in Hamdan v. Rumsfeld, 126 S. Ct. 2749
(2006), that Congress has broad power to strip federal courts of jurisdiction); Laurence
Claus, The One Court that Congress Cannot Take Away: Singularity, Supremacy, and
Article III, 96 Geo. LJ. 59, 64 (2007) (“Congress can never use the Exceptions power to
remove from the Supreme Court the ability to have ultimate judgment of Article III
matters.”).

2. Boumediene v. Bush, 128 S. Ct. 2229 (2008) (reviewing Detainee Treatment Act of
2005, Pub. L. No. 109-148, § 1005(e) (1)-(2), 119 Stat. 2739, 2742 (to be codified as
amended at 28 U.S.C. § 2241(e) (1)), and Military Commissions Act of 2006, Pub. L. No.
109-366, § 7(a), 120 Stat. 2600, 2635-36 (to be codified at 28 U.S.C. § 2241(e)(1))).

3. See Pledge Protection Act of 2005, H.R. 2389, 109th Cong. (2006) (as passed by
House, Aug. 4, 2006) (depriving federal courts of jurisdiction over claims involving
constitutionality of the Pledge of Allegiance); Marriage Protection Act of 2005, H.R. 1100,
109th Cong. (2005) (depriving federal courts of jurisdiction over questions pertaining to
provisions of Defense of Marriage Act, 28 U.S.C. § 1738C (2000), freeing states from
obligation to recognize same-sex marriages entered into lawfully in other states);
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These congressional actions are the latest skirmishes in a longstanding
battle over the proper relationship between Congress and the federal
courts in matters of federal court jurisdiction.

For a long time, the jurisdiction-stripping debate has remained
largely academic because the Court has largely avoided it. But as an aca-
demic debate, it has been quite heated, pitting proponents of the tradi-
tional view that Congress has virtually plenary power over the jurisdiction
of the federal courts* against proponents of various theories of
mandatory jurisdiction, which, if nothing else, impose substantial limits
on Congress’s power to deprive federal courts of jurisdiction over certain
matters.> The debate over the power of courts to decline to exercise juris-

Constitution Restoration Act of 2005, H.R. 1070, 109th Cong. (2005) (depriving federal
courts of jurisdiction over suits concerning acknowledgment by state or federal
government entity or officer of “God as the sovereign source of law, liberty, or
government”); Sanctity of Life Act of 2005, H.R. 776, 109th Cong. (2005) (depriving
federal courts of jurisdiction over claims challenging state and local laws that protect
fetuses or regulate abortion).

4. See, e.g., Paul M. Bator, Congressional Power over the Jurisdiction of the Federal
Courts, 27 Vill. L. Rev. 1030, 1030-31, 1041 (1982) [hereinafter Bator, Congressional
Power] (arguing Congress has plenary power over jurisdiction of lower federal courts and
appellate jurisdiction of the Supreme Court); Gerald Gunther, Congressional Power to
Curtail Federal Court Jurisdiction: An Opinionated Guide to the Ongoing Debate, 36
Stan. L. Rev. 895, 908, 912, 914-15 (1984) [hereinafter Gunther, Congressional Power]
(same); John Harrison, The Power of Congress to Limit the Jurisdiction of Federal Courts
and the Text of Article III, 64 U. Chi. L. Rev. 203, 204 (1997) (“[A] close reading of Article
II’s language leads most naturally to the traditional view . . . .”); Martin H. Redish,
Congressional Power to Regulate Supreme Court Appellate Jurisdiction Under the
Exceptions Clause: An Internal and External Examination, 27 Vill. L. Rev. 900, 902 (1982)
[hereinafter Redish, Internal and External Examination] (“[T]here exist no real internal
limitations on Congress’ power under the exceptions clause.”); Herbert Wechsler, The
Courts and the Constitution, 656 Colum. L. Rev. 1001, 1005 (1965) (“Congress has the
power by enactment of a statute to strike at what it deems judicial excess by delimitations of
the jurisdiction of the lower courts and of the Supreme Court’s appellate jurisdiction.”);
see also infra Part I. Although the scholars in this camp have argued that Congress has
essentially plenary authority, many of them have urged Congress to refrain from exercising
its broad power. See Bator, supra, at 1037-38; Gunther, supra, at 909-10.

5. See, e.g., Akhil Reed Amar, A Neo-Federalist View of Article III: Separating the
Two Tiers of Federal Jurisdiction, 65 B.U. L. Rev. 205, 206, 229-30 (1985) [hereinafter
Amar, Neo-Federalist View] (arguing Article III limits Congress’s power to shift jurisdiction
from federal to state courts); Theodore Eisenberg, Congressional Authority to Restrict
Lower Federal Court Jurisdiction, 83 Yale L.J. 498, 504-13 (1974) (arguing separation of
powers scheme envisioned by Framers demonstrates Congress does not have power to
abolish lower federal courts); Lawrence Gene Sager, The Supreme Court, 1980 Term—
Foreword: Constitutional Limitations on Congress’ Authority to Regulate the Jurisdiction
of the Federal Courts, 95 Harv. L. Rev. 17, 66 (1981) (reading some specific judiciary
requirements in Article III as precluding abolition of lower federal courts); see also infra
Part 1 (discussing jurisdiction stripping in greater depth). Still others have offered
something of a middle ground, developing a dialogic model for federal jurisdiction under
which Congress and the courts engage in a lengthy conversation about the appropriate
boundaries of the courts’ jurisdiction. See Barry Friedman, A Different Dialogue: The
Supreme Court, Congress and Federal Jurisdiction, 85 Nw. U. L. Rev. 1, 1-3 (1990)
[hereinafter Friedman, A Different Dialogue] (arguing for model in which Supreme Court
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diction Congress ostensibly has conferred has been equally robust. On
one side are advocates of the strong congressional-control view, which
holds that the separation of powers and the notion of legislative
supremacy prevent the courts from abstaining from the exercise of con-
gressionally conferred jurisdiction.® An opposing group of scholars ar-
gues that courts both traditionally have exercised, and ought to exercise,
substantial discretion in matters of jurisdiction.” The divergent views on
the virtues and validity of jurisdiction stripping and judicial abstention
stem directly from competing visions of the appropriate relationship be-
tween Congress and the federal courts in crafting a jurisdictional regime.

Since the debate over congressional control of federal jurisdiction
last flared in full force,® there has been a revolution in methodological
approaches to statutory interpretation. Beginning in the mid-1980s, sev-
eral prominent judges and scholars urged courts to accept textualism as
the only proper methodology for interpreting statutes.® Textualism
posits that courts are bound by a statute’s plain meaning, and that consid-
eration of legislative history, spirit, or purpose is inappropriate in at-
tempting to discern statutory meaning.

Like the debate over congressional control of federal court jurisdic-
tion, the debate over textualism is largely about the courts’ relationship
to Congress. The textualist approach derives from various legal tradi-
tions. On its surface, textualism echoes the “plain meaning” school of
interpretation that was dominant in the nineteenth century,!° but mod-
ern textualists have developed a much richer account of the judicial role
in interpreting statutes. Although textualists draw on legal realism’s in-

plays role at least as important as Congress in defining federal courts jurisdiction); cf.
James E. Pfander, Supplemental Jurisdiction and Section 1367: The Case for a
Sympathetic Textualism, 148 U. Pa. L. Rev. 109, 154-60 (1999) [hereinafter Pfander,
Supplemental Jurisdiction] (arguing for judicial discretion in crafting jurisdictional
regime).

6. See, e.g., Martin H. Redish, Abstention, Separation of Powers, and the Limits of the
Judicial Function, 94 Yale L.J. 71, 74-75 (1984) [hereinafter Redish, Abstention] (arguing
that federal courts cannot constitutionally decline congressionally conferred jurisdiction).

7. See, e.g., David L. Shapiro, Jurisdiction and Discretion, 60 N.Y.U. L. Rev. 543, 545
(1985) [hereinafter Shapiro, Jurisdiction and Discretion] (arguing for recognition of
judicial discretion in declining congressionally conferred jurisdiction).

8. Some of the most provocative thinking about Congress’s power over federal court
jurisdiction took place in the early- to mid-1980s, after Congress considered scores of
proposals to strip the federal courts of jurisdiction over various controversial issues. See,
e.g., Amar, Neo-Federalist View, supra note 5, at 206; Sager, supra note 5, at 21-22.

9. See Frank H. Easterbrook, Text, History, and Structure in Statutory Interpretation,
17 Harv. J.L. & Pub. Pol’y 61, 68 (1994) [hereinafter Easterbrook, Text, History, and
Structure] (providing reasons why textualism is only justified approach); Antonin Scalia,
Common-Law Courts in a Civil-Law System: The Role of United States Federal Courts in
Interpreting the Constitution and Laws, in A Matter of Interpretation: Federal Courts and
the Law 3, 14-37 (Amy Gutmann ed., 1997) [hereinafter Scalia, Common-Law Courts]
(arguing that federal courts should adopt textualist approach to interpreting statutes).

10. See, e.g., Oliver Wendell Holmes, The Theory of Legal Interpretation, 12 Harv. L.
Rev. 417, 419 (1899).
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sights about the fictions of collective intent or purpose, they envision a
much narrower judicial role than did the legal realists. Indeed, modern
textualism is offered as a response to the perceived excesses of purposiv-
ism, which often appeared to be a simple guise for judges to produce
results with which they personally agreed. Accordingly, textualists defend
their approach by arguing that it meaningfully constrains judges.!! Tex-
tualists insist that in interpreting statutes, courts should act as faithful
agents of Congress, treating the language of the statute as the legislative
instructions that they are bound to follow.!? Any other approach to inter-
pretation, they assert, undermines the rule of law and legislative
supremacy.

Textualism might not be the dominant approach to statutory inter-
pretation among academics or judges generally,!3 but it appears that sev-
eral Justices—clearly Justices Scalia and Thomas, and perhaps Chief
Justice Roberts and Justices Alito and Kennedy—on the Supreme Court
now consider themselves textualists.!* I will employ the term “the Court’s

11. See, e.g., Jonathan T. Molot, The Rise and Fall of Textualism, 106 Colum. L. Rev.
1, 26 (2006) (describing how textualists saw their approach as means of constraining
judges); Caleb Nelson, A Response to Professor Manning, 91 Va. L. Rev. 451, 455 (2005)
[hereinafter Nelson, Response] (arguing that legislators expect courts to follow text of
statutes); Adrian Vermeule, Interpretive Choice, 75 N.Y.U. L. Rev. 74, 79 (2000)
[hereinafter Vermeule, Interpretive Choice] (concluding that textualism minimizes costs
of judicial decisionmaking and legal uncertainty).

12. See, e.g., John F. Manning, Textualism and the Equity of the Statute, 101 Colum.
L. Rev. 1, 15-18 (2001) [hereinafter Manning, Equity]; Molot, supra note 11, at 6-29.

13. See Molot, supra note 11, at 29 (“[M]ost scholars and judges do not associate
themselves with the textualist movement . . . .”).

14. Justice Scalia is a self-professed textualist, see Scalia, Common-Law Courts, supra
note 9, at 23-25, as is Justice Thomas, see, e.g., Lawrence v. Florida, 127 S. Ct. 1079, 1083
(2007) (discussing federal habeas claim statute). Justice Kennedy has given indications
recently that he is inclined toward textualist approaches to statutory interpretation. See,
e.g., Exxon Mobil Corp. v. Allapattah Servs., Inc., 545 U.S. 546, 558 (2005) (“We must not
give jurisdictional statutes a more expansive interpretation than their text warrants . . . .”);
Hibbs v. Winn, 542 U.S. 88, 113 (2004) (Kennedy, ]J., dissenting) (interpreting Tax
Injunction Act). It is somewhat less clear whether Justice Alito considers himself a
textualist. There are some indications that he does. See Confirmation Hearing on the
Nomination of Samuel A. Alito, Jr. to Be an Associate Justice of the Supreme Court of the
United States: Hearing Before the S. Comm. on the Judiciary, 109th Cong. 350 (2006)
(“When I interpret statutes . . . where I start and often where I end is with the text of the
statute. And if you do that, I think you eliminate a lot of problems involving legislative
history and also with signing statements.”); see also Tellabs, Inc. v. Makor Issues & Rights,
Ltd., 127 S. Ct. 2499, 2516 (2007) (Alito, J., concurring) (discussing meaning of “a strong
inference” of scienter under Private Securities Litigation Reform Act); BP Am. Prod. Co. v.
Burton, 127 S. Ct. 638, 644 (2006) (relying on “ordinary meaning” of the statutory text);
Woodford v. Ngo, 548 U.S. 81, 105 (2006) (interpreting Prison Litigation Reform Act,
which requires exhaustion of administrative remedies prior to suit). But there is also some
evidence that he does not; he joined Justice Souter’s arguably nontextualist partial dissent
in Limtiaco v. Camacho, 127 S. Ct. 1413, 1420 (2007) (Souter, J., concurring in part and
dissenting in part) (“If I could not go beyond statutory text . . . a coin toss would be my
only way to judgment. But I look to congressional purpose . . ..”), and in Zuni Public
School District No. 89 v. Department of Education, 127 S. Ct. 1534, 1551 (2007) (Scalia, J.,
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textualists” to refer to these five Justices. More importantly, textualism
has had a significant influence on both judicial decisionmaking and the
ongoing scholarly debate over the appropriate judicial role in statutory
interpretation. As a result, comparatively few judges and scholars now
openly advance the strong purposivist approach to statutory interpreta-
tion that once prevailed. In the aftermath of textualism’s rise, even
nontextualists concede they think more about text, proclaim their wari-
ness of legislative history, and express sympathy to the call for constraints
on the judicial role in statutory interpretation.!®

The influence of textualism on how jurists think about the courts’
relationship to Congress demands a reevaluation of the competing per-
spectives on the proper roles of Congress and the courts in crafting a
jurisdictional regime. In light of this influence, we would expect to see
more strict interpretation of jurisdictional statutes, at least as a positive
matter. We might similarly expect a vindication, at least as a descriptive
matter, for the strong congressional-control models. After all, if the tex-
tualist judge is supposed to act as a faithful agent of Congress by following
the plain meaning of statutory text, then when Congress plainly with-
draws jurisdiction, faithful textualist judges can be expected to decline to
exercise authority; and if Congress confers jurisdiction without qualifica-
tion, then we would expect textualist judges—putting aside, for a mo-
ment, the many constraints imposed by judicial precedent or canons of
construction—to eschew arguments for implicit exceptions to the exer-
cise of jurisdiction. Yet in practice, textualism’s impact on the relation-
ship between Congress and the courts in crafting the jurisdictional re-
gime has been more uneven.

To be sure, in recent years, textualists have often offered plain mean-
ing constructions of jurisdictional statutes. But the Court’s textualist

dissenting), he declined to join Justice Scalia’s textualist dissent. It is also unclear whether
Chief Justice Roberts considers himself a textualist, see, e.g., Confirmation Hearing on the
Nomination of John G. Roberts, Jr. to Be Chief Justice of the United States: Hearing
Before the S. Comm. on the Judiciary, 109th Cong. 319-20 (2005) (stating some
willingness to consider legislative history in certain circumstances), but in his short time on
the bench he has generally joined opinions by the Court’s textualists, see, e.g., Powerex
Corp. v. Reliant Energy Servs., Inc., 127 S. Ct. 2411 (2007) (Scalia, J., joined by Roberts,
CJ.); Zuni, 127 S. Ct. at 1551 (Scalia, J., dissenting, joined by Roberts, C.J.); Lawrence, 127
S. Ct. at 1079 (Thomas, J., joined by Roberts, C.J.). Some commentators have already
concluded that Chief Justice Roberts and Justice Alito effectively are textualists. See, e.g.,
Julia K. Stronks, Breyer v. Scalia: Will Alito Be an Activist or a Textualist?, Seattle Times,
Jan. 15, 2006, at C1 (“Both Roberts and Alito give every indication of being textualists as
they examine statutes.”); John F. Duffy, In re Nuitjen: Patentable Subject Matter,
Textualism and the Supreme Court, Patently-O: Patent Law Blog, Feb. 5, 2007, at http://
patentlyo.com/patent/2007/02/in_re_nuijten_p.html (on file with the Columbia Law
Review) (“[T]here is now likely a majority of current Justices (including the Chief Justice
and Justices Scalia, Kennedy, Thomas, and Alito) who adhere to some form of fairly
rigorous textualism in statutory interpretation.”).

15. See Molot, supra note 11, at 3—4 (arguing that textualists and purposivists differ in
emphasis but not methodology).
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Justices have been considerably more willing to apply strict textualist ap-
proaches to jurisdictional statutes that limit, rather than expand, federal
court jurisdiction. For example, the Court’s textualist Justices have
strictly construed the habeas provisions of the Antiterrorism and Effective
Death Penalty Act, which limit the power of federal courts to entertain
habeas petitions, even though for the twenty years preceding that stat-
ute’s enactment the Court had regularly announced extratextual limita-
tions on the courts’ habeas jurisdiction under the older habeas statute.!¢
But textualism has not yet had a similarly profound impact on the judicial
construction of jurisdictional statutes that by their terms do not admit of
clear exceptions. The Court’s textualist Justices have continued to find
extratextual reasons to decline to exercise jurisdiction under those
statutes.

Indeed, courts often interpret jurisdictional statutes based on some-
thing other than plain statutory language. The diversity statute contains
no exception for cases involving family law or probate, but the Court has
excepted such cases from the statutory grant of jurisdiction.!” The fed-
eral question statute is almost identical to Article III’s grant of “arising
under” jurisdiction, yet the Court has implied a well-pleaded complaint
rule for the former but not for the latter.!® And although that statute says
nothing about abstention in certain classes of cases,!® the Court has de-
parted from statutory text on several notable occasions in developing its
abstention doctrines.2°

The rise of the “new textualism”?! has not had a significant impact
on the interpretation of these statutes. To be sure, many of the general
grants of jurisdiction are old, and judicial interpretations are deeply en-

16. See infra notes 156-168 and accompanying text.

17. See Ankenbrandt v. Richards, 504 U.S. 689, 699-700 (1992) (“[D]omestic
relations exception exists as a matter of statutory construction . . ..”).

18. See Rivet v. Regions Bank of La., 522 U.S. 470, 475 (1998) (“If a court concludes
that a plaintiff has ‘artfully pleaded’ claims in this fashion, it may uphold removal even
though no federal question appears on the face of the plaintiff’s complaint.”).

19. Indeed, a different statute does, and that statute is limited to particular,
congressionally defined categories of cases. See 28 U.S.C. § 2283 (2000) (“A court of the
United States may not grant an injunction to stay proceedings in a State court except as
expressly authorized by Act of Congress, or where necessary in aid of its jurisdiction, or to
protect or effectuate its judgments.”).

20. See, e.g., Colo. River Water Conservation Dist. v. United States, 424 U.S. 800, 818
(1976) (discussing appropriate circumstances for federal district court abstention and
dismissal of suit due to concurrent state proceedings); Younger v. Harris, 401 U.S. 37, 41
n.2 (1971) (holding federal court declaratory relief is “improper when a prosecution
involving [a] challenged statute is pending in state court at the time the federal suit is
initiated”); Burford v. Sun Oil Co., 319 U.S. 315, 332-34 (1943) (finding intervention by
federal courts in matters pertaining to the Texas Railroad Commission “dangerous to the
success of state policies” when “judicial review of the Commission’s decisions in the state
courts is expeditious and adequate”). The Court has typically developed its abstention
doctrines in the context of the general federal question statute, 28 U.S.C. § 1331.

21. William N. Eskridge, Jr., The New Textualism, 37 UCLA L. Rev. 621 (1990)
[hereinafter Eskridge, New Textualism].
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sconced in the jurisdictional regime; it is unrealistic to expect even a
revolution in interpretive methodology to dislodge settled interpretations
of statutory text, as the force of stare decisis is particularly strong in the
context of statutory interpretation.?? In addition, there are other rea-
sons—such as federalism and comity to state courts—why the Court has
continued to decline to exercise jurisdiction that Congress appears to
have granted in the plain text of its enactments. But as it turns out, these
reasons are, at best, only part of the explanation for why textualism has
not fully vindicated the congressional-control model of federal
jurisdiction.

In practice, textualism’s application in the jurisdictional context has
put its principal aims at war with each other. Textualism’s proponents
advance two principal claims in support of the approach. First, they ar-
gue that the concepts of legislative supremacy and the faithful agency of
courts to Congress require judges to give force only to the text of statutes,
as opposed to other, more malleable indications of legislative purpose.??
Second, they assert that this approach more effectively constrains the
power of judges, which should be limited in a democratic society.?* As
applied in most contexts, the textualists’ strict adherence to statutory text
in determining statutory meaning effectuates both the specific goal of
ensuring faithful agency and the more general goal of constraining judi-
cial authority. But in the context of jurisdictional statutes, being a faith-
ful agent of Congress, as determined by plain statutory text, often re-
quires an expansion of, rather than a limitation on, judicial power. Read
according to their plain text, most of the principal statutory jurisdictional
grants would require the federal courts to assume jurisdiction in a much
broader class of cases than they currently do under decidedly atextual
readings of the statutes. Textualism is largely about the properly limited
judicial role in a democratic society, but being a truly faithful agent in the
jurisdictional context would often require a less limited role for the
courts than some textualists might otherwise prefer. It turns out that the
textualists’ urge to constrain judicial power has often trumped the textu-
alists’ demand that courts act as faithful agents of Congress by consider-
ing only the plain meaning of statutory language in deciphering
Congress’s instructions.

22. See Patterson v. McLean Credit Union, 491 U.S. 164, 172-73 (1989)
(“Considerations of stare decisis have special force in the area of statutory interpretation, for
here, unlike in the context of constitutional interpretation, the legislative power is
implicated, and Congress remains free to alter what we have done.”).

23. See, e.g., Scalia, Common-Law Courts, supra note 9, at 17 (“Men may intend what
they will; but it is only the laws that they enact which bind us.”).

24. See, e.g., Easterbrook, Text, History, and Structure, supra note 9, at 63 (“We are
supposed to be faithful agents, not independent principals. Having a wide field to play . . .
liberates judges. This is objectionable on grounds of democratic theory as well as on
grounds of predictability.”); see also infra Part II.
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My point is not that textualism’s somewhat erratic application in the
context of jurisdictional statutes necessarily undermines textualism’s nor-
mative appeal. There are powerful arguments—constitutional, institu-
tional, and otherwise—for limiting judicial power, and the Court’s recent
interpretations of jurisdictional statutes can be justified on these grounds.
But the account that I develop here does suggest that, contrary to textual-
ists’ frequent claims, textualism in practice has sometimes been less about
fidelity to Congress’s legislative supremacy and more about constraining
judicial authority. This may or may not be fatal for textualism, but it
should force proponents of the approach to defend the theory more ex-
plicitly on those terms, rather than as a methodology for more accurately
divining congressional intent.2> Equally important, the selective applica-
tion of textualism suggests that the longstanding question about the
proper relationship between Congress and the federal courts in crafting a
jurisdictional regime is, in an era of the textualist ascendancy, a consider-
ably more nuanced question than one might expect at first blush.

In Part I of this Article, I provide a brief overview of the longstanding
debate over the relationship between Congress and the courts in crafting
a jurisdictional regime. In PartII, I discuss textualists’ claims about statu-
tory interpretation, focusing on the faithful agent account of the judicial
role and on textualists’ claims that their methodology better constrains
judicial discretion. In Part III, I canvass the current jurisdictional regime,
focusing on when (and how) judicial interpretations of jurisdictional stat-
utes follow plain statutory text, and when (and how) they depart from it.
Finally, in Part IV, I address why the rise of textualism has not produced a
markedly different judicial approach to construing expansive jurisdic-
tional statutes, and what this state of affairs suggests more generally about
both textualism and the broader debate about the relationship between
Congress and the courts in crafting a jurisdictional regime. I conclude by
arguing that the Court’s selective application of textualism to limit fed-
eral court jurisdiction suggests that, at least as a descriptive matter, the
strong congressional-control models fail to capture fully the law gov-
erning federal court jurisdiction.

I. CRAFTING A JURISDICTIONAL REGIME: CONGRESS AND THE COURTS

Academics have enthusiastically discussed the extent of Congress’s
authority to control the jurisdiction of the federal courts at least since
Henry Hart’s famous Dialogue?® The debate has addressed both
Congress’s power to strip the federal courts—either lower federal courts,
the Supreme Court in its appellate capacity, or both—of jurisdiction and
the federal courts’ authority to decline to exercise jurisdiction that

25. Cf. Peter J. Smith, New Legal Fictions, 95 Geo. L.J. 1435, 1475 (2007) (arguing
textualists accept various fictions about legislative process in order to operationalize theory
of judicial restraint).

26. Henry M. Hart, Jr., The Power of Congress to Limit the Jurisdiction of Federal
Courts: An Exercise in Dialectic, 66 Harv. L. Rev. 1362 (1953).
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Congress ostensibly has granted. The literature on these questions is vo-
luminous; I provide a brief overview below.

A. Congress’s Authority to Deprive the Federal Courts of Jurisdiction

The issue of jurisdiction stripping—that is, of Congress’s power to
divest the federal courts of jurisdiction over particular matters—actually
embraces two separate, though related, questions: Congress’s power over
the jurisdiction of the lower federal courts, and Congress’s power to limit
the appellate jurisdiction of the Supreme Court. The traditional view is
that Congress’s power to limit the jurisdiction of the lower federal courts
is plenary. Article III, after all, leaves to Congress the decision whether to
create lower federal courts in the first instance.?” The records of the
Constitutional Convention make clear that this provision was the product
of a compromise between those who thought that federal courts were
necessary for the vindication of federal rights and those who thought that
state courts were adequate for all claims.?2® The traditional argument is
straightforward: If, as Paul Bator argued, Congress is free to decide that
there should be no lower federal courts at all, then Congress must have
authority to create them while limiting their jurisdiction.2®

The traditional view is thus based, at least in part, on the intuition
that the greater power includes the lesser.3° It also relies on an argu-
ment—grounded in constitutional text, history, and structure—that if the
question of access to the lower federal courts “should be left [as] a matter
of political and legislative judgment,” then it makes no sense to conclude
that Congress’s only authority is the “all-or-nothing power to decide
whether none or all of the cases to which the federal judicial power ex-
tends need the haven of a lower federal court.”®' Proponents of the

27. U.S. Const. art. III, § 1 (vesting the “judicial Power” in “one Supreme Court, and
in such inferior Courts as the Congress may from time to time ordain and establish”); see
Gunther, Congressional Power, supra note 4, at 912 (noting language of Article III gives
Congress discretion as to establishment of lower federal courts).

28. See 1 The Records of the Federal Convention of 1787, at 124-25 (Max Farrand
ed., rev. ed. 1966); Martin H. Redish & Curtis E. Woods, Congressional Power to Control
the Jurisdiction of Lower Federal Courts: A Critical Review and a New Synthesis, 124 U. Pa.
L. Rev. 45, 52-56 (1975) (discussing Constitutional Convention’s “Madisonian
Compromise” giving Congress the option to create inferior courts).

29. Bator, Congressional Power, supra note 4, at 1030-31.

30. See Martin H. Redish, Constitutional Limitations on Congressional Power to
Control Federal Jurisdiction: A Reaction to Professor Sager, 77 Nw. U. L. Rev. 143, 145
(1982) (“Because [Congress] retains [the power to abolish the lower courts], Congress
may exercise the ‘lesser’ power of ‘abolishing’ lower federal courts as to certain issues—
i.e., limit their jurisdiction.” (emphasis omitted)). But see Bator, Congressional Power,
supra note 4, at 1031 (disclaiming greater-includes-the-lesser argument); Gunther,
Congressional Power, supra note 4, at 912 (same).

31. Bator, Congressional Power, supra note 4, at 1031; accord Gunther, Congressional
Power, supra note 4, at 912 (“It is certainly difficult to argue that lower federal courts must
be available to adjudicate federal claims when the explicit language of article III [sic], and
the central point of the Constitutional Convention’s compromise, was to leave the
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traditional view also point out that Congress, starting with the Judiciary
Act of 1789, has consistently assumed that it has power to decide which
controversies should be litigated in the first instance in the lower federal
courts, and that the federal courts have generally endorsed this view.32
Advocates of the traditional view do not deny that there may be some
constitutional limits on Congress’s power to strip the lower federal courts
of jurisdiction, but they generally contend that those limits do not inhere
in Article III but instead should be inferred from other constitutional
provisions.3?

Under the conventional view, Congress’s power to limit the Supreme
Court’s appellate jurisdiction is similarly broad. The “Exceptions Clause”
of Article III provides that in most categories of cases within the judicial
power, the Supreme Court “shall have appellate Jurisdiction, both as to
Law and Fact, with such Exceptions, and under such Regulations as the
Congress shall make.”?* Herbert Wechsler argued that this text compels
the conclusion that “Congress has the power by enactment of a statute to
strike at what it deems judicial excess by delimitations of . . . the Supreme
Court’s appellate jurisdiction.”®> Wechsler and other luminaries in the
field of federal courts—including Paul Bator, Gerald Gunther, William
Van Alstyne, and Martin Redish—have concluded, based on text,3¢ his-

establishment of lower federal tribunals to the discretion of Congress.”). For a
hypertextualist defense of the traditional view, see Harrison, supra note 4, at 209-50
(finding congressional discretion over jurisdiction of inferior federal courts on basis of
silence in constitutional text).

32. See Bator, Congressional Power, supra note 4, at 1031-33 (discussing Congress’s
assumption of its ability to expand or contract federal courts’ jurisdiction); Gunther,
Congressional Power, supra note 4, at 913 (same). For federal cases supporting this view,
see Palmore v. United States, 411 U.S. 389, 401 (1973) (“Nor, if inferior federal courts were
created, was [Congress] required to invest them with all the jurisdiction it was authorized
to bestow under Art. IIL.”); Sheldon v. Sill, 49 U.S. (8 How.) 441, 442 (1850) (requiring
intervention of Congress to extend constitutionally permissible jurisdiction to federal
courts with few exceptions).

33. Such “external” restraints—as opposed to “internal” restraints, which arguably are
implied by Article III itself—would include a prohibition on federal laws limiting access to
the lower federal courts on the basis of race. See Bator, Congressional Power, supra note
4, at 1034 (discussing external constitutional restraint on Congress’s ability to limit federal
court jurisdiction on basis of race); Gunther, Congressional Power, supra note 4, at 916
(same). In addition, Martin Redish and Curtis Woods have argued that the Due Process
Clause might require a federal forum in cases seeking judicial relief for the unlawful
actions of federal officers because the principle of Tarble’s Case, 80 U.S. (13 Wall.) 397
(1871), and related cases makes the state courts unavailable in many such actions. See
Redish & Woods, supra note 28, at 49-52.

34. U.S. Const. art. 111, § 2, cl. 2.
35. Wechsler, supra note 4, at 1005.

36. See Bator, Congressional Power, supra note 4, at 1038 (citing plain language of
Constitution as support for congressional authority to limit appellate jurisdiction of all
federal courts).
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tory,3” congressional practice,?® and judicial precedent,? that Congress’s
power under the Exceptions Clause is plenary. Advocates of the tradi-
tional view of Congress’s power to limit the Supreme Court’s appellate
jurisdiction emphasize that although Congress’s power is broad, the
power is subject to powerful political and practical limits, and that, gener-
ally speaking, Congress would be unwise to exercise the power.4°

Under the traditional view, therefore, Congress has considerable—if
not unlimited—power to deprive the lower federal courts of jurisdiction
and to strip the Supreme Court of appellate jurisdiction. Although this
view of Congress’s power to control federal court jurisdiction has at-
tracted very prominent adherents over the years, it has been unable to
generate consensus. Henry Hart, for one, famously suggested that
Congress lacked the power, under the Exceptions Clause, to “destroy the
essential role of the Supreme Court in the constitutional plan.”#!
Leonard Ratner elaborated on Hart’s “essential functions” thesis and ar-
gued that Congress cannot deprive the Supreme Court of the ability “to
maintain the supremacy and uniformity of federal law.”*2

Several other commentators have viewed the questions of congres-
sional control over the jurisdiction of the Supreme Court and of the
lower federal courts together, concluding that Congress cannot infringe
upon some mandatory core of federal jurisdiction. Theodore Eisenberg,
for example, argues that the Framers believed that there would be a fed-
eral forum for all cases within the federal judicial power.*® Further, be-
cause Supreme Court review of all cases within the federal judicial power

37. See Redish, Internal and External Examination, supra note 4, at 908-11
(reviewing historical evidence related to Exceptions Clause).

38. See Gunther, Congressional Power, supra note 4, at 906-07 (analyzing
congressional practice to support Congress’s plenary power over federal court
jurisdiction).

39. See id. at 904-05 (discussing cases finding broad congressional power under
exceptions clause); William W. Van Alstyne, A Critical Guide to Ex Parte McCardle, 15 Ariz.
L. Rev. 229, 241-44 (1973) (surveying cases).

40. See Bator, Congressional Power, supra note 4, at 1041 (arguing Congress should
not enact laws stripping Supreme Court of jurisdiction for policy reasons and because it
would “violate the spirit of the instrument”); Gunther, Congressional Power, supra note 4,
at 909-12 (“Most of us would strongly prefer to have Congress express its disaffection with
Court rulings by initiating constitutional amendments rather than by chopping off
segments of the Court’s jurisdiction.”); Wechsler, supra note 4, at 1006-07 (noting that
“government cannot be run without the use of courts for the enforcement of coercive
sanctions and within large areas it will be thought that federal tribunals are essential to
administer federal law” and that a “jurisdictional withdrawal . . . might work to freeze the
very doctrines that had prompted its enactment”).

41. Hart, supra note 26, at 1365.

42. Leonard Ratner, Majoritarian Constraints on Judicial Review: Congressional
Control of Supreme Court Jurisdiction, 27 Vill. L. Rev. 929, 957 (1982); see also Leonard
Ratner, Congressional Power over the Appellate Jurisdiction of the Supreme Court, 109 U.
Pa. L. Rev. 157, 201-02 (1960) (“The exceptions and regulations clause does not give
Congress power . . . to negate the essential functions of the Supreme Court.”).

43. See Eisenberg, supra note 5, at 504-13.
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is simply not feasible anymore, Eisenberg asserts that it would be inconsis-
tent with the constitutional role of the federal judiciary for Congress to
abolish the lower federal courts today.** Lawrence Sager asserts that the
text, history, and logic of Article III require that there always be at least
one Article III court available to review assertions of constitutional
right,*5 and that Congress lacks power to selectively deprive the federal
courts of jurisdiction to review constitutional claims.*6 Others have made
similar claims based on original source materials, text, and structure.*’
Finally, in a recent article, James Pfander argues that although Congress’s
power to “constitute Tribunals inferior to the supreme Court”#8 permits
Congress to vest exclusive jurisdiction in state courts over federal claims,
the express inferiority requirement forbids Congress from entirely divest-
ing the Supreme Court of power to review the judgments of state courts
invoking that jurisdiction.*® These related theories of mandatory federal
jurisdiction, in contrast to the traditional view, impose substantial limits
on Congress’s power to deprive the federal courts of jurisdiction. On
these views, albeit to different degrees, Congress’s power over the juris-
diction of the federal courts is largely allocative, rather than a license
absolutely to curtail federal jurisdiction.

At bottom, the debate over Congress’s power to deprive the federal
courts of jurisdiction is a question of the proper relationship between
Congress and the federal courts. The more one is committed to the no-
tion of legislative supremacy, the more one is likely to accept the tradi-

44. See id.

45. See Sager, supra note 5, at 66.

46. See id. at 68-77. For a similar argument, see Laurence H. Tribe, Jurisdictional
Gerrymandering: Zoning Disfavored Rights Out of the Federal Courts, 16 Harv. C.R.-C.L.
L. Rev. 129, 141-46 (1981).

47. Relying on original source materials, Robert Clinton agreed that Congress is
required to allocate to the federal judiciary every type of case listed in Article III. See
Robert N. Clinton, A Mandatory View of Federal Court Jurisdiction: A Guided Quest for
the Original Understanding of Article III, 132 U. Pa. L. Rev. 741, 749-50 (1984). Clinton
argued that there may be an exception for trivial cases, over which Congress need not
confer jurisdiction on the federal courts. See id. at 827-28, 839-40. Akhil Amar offered a
variation on this theme, arguing that constitutional text, history, and structure
demonstrate that the Framers believed that some federal court would be available “to
decide finally all cases involving federal questions, admiralty, or public ambassadors.”
Amar, Neo-Federalist View, supra note 5, at 206, 229-30. These are the headings of
jurisdiction for which Article III provides that the judicial power “shall extend to all Cases.”
U.S. Const. art. III, § 2, cl. 1; see also Akhil Reed Amar, The Two-Tiered Structure of the
Judiciary Act of 1789, 138 U. Pa. L. Rev. 1499, 1501 (1990) (considering the Act as
evidence of Framers’ acceptance of two-tiered view of federal jurisdiction). Steven
Calabresi and Gary Lawson recently offered a theory of mandatory jurisdiction based on a
similar reading of the text and of other provisions of the Constitution. See Calabresi &
Lawson, supra note 1, at 1006-07.

48. U.S. Const. art. I, § 8, cl. 9.

49. See Pfander, Federal Supremacy, supra note 1, at 234-38; see also Calabresi &
Lawson, supra note 1, at 1006-07 (suggesting textualist theory of mandatory jurisdiction);
Claus, supra note 1, at 70-71 (discussing Pfander’s inferiority theory).
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tional, congressional-control view. Below I consider what the rise of tex-
tualism suggests about popular commitments to this notion; but first I
provide a brief overview of the related debate over the courts’ authority to
decline to exercise power that Congress has granted.

B. The Federal Courts’ Authority to Decline to Exercise Power That Congress
Has Affirmatively Granted

A similar debate has raged over the extent of the federal courts’
power to decline to exercise jurisdiction that Congress has ostensibly
granted. This discourse reflects the same fundamental theme at issue in
the controversy over Congress’s power to deprive the federal courts of
jurisdiction: the degree to which Congress exercises control over the ju-
risdiction of the federal courts.5® Martin Redish is the principal propo-
nent of a strong congressional-control model, arguing that “neither total
nor partial judge-made abstention is acceptable as a matter of legal pro-
cess and separation of powers.”®! Although Redish concedes that the fed-
eral courts “have long assumed the authority to decline to exercise juris-
diction explicitly vested in them by Congress,”>? he argues that such
actions amount to “blatant—and indefensible—usurpation[s] of legisla-
tive authority” that are inconsistent with democratic principles.>® Accord-
ing to Redish’s vision of the separation of powers, Congress creates juris-
diction, and the courts must exercise that jurisdiction consistent with
Congress’s commands.>*

David Shapiro has responded by advancing a more robust role for
the courts in crafting a jurisdictional regime.55 He argues that, as a de-
scriptive matter, judicial discretion in matters of jurisdiction “is much

50. See generally Richard H. Fallon, Jr., Daniel J. Meltzer & David L. Shapiro, Hart
and Wechsler’s The Federal Courts and the Federal System 1190-91 (5th ed. 2003)
[hereinafter, Hart and Wechsler’s] (describing abstention debate).

51. Redish, Abstention, supra note 6, at 74; accord Martin H. Redish, The Federal
Courts in the Political Order: Judicial Jurisdiction and American Political Theory 47-74
(1991) (detailing inadequacy of judicial abstention as means of jurisdictional control).

52. Redish, Abstention, supra note 6, at 71. Redish addresses both total and partial
abstention, id. at 75-80, as well as more informal forms of abstention, such as the judicially
fashioned probate and domestic relations exceptions to the diversity jurisdiction, id. at
102-04. For a brief discussion of these doctrines, see infra notes 268-286 and
accompanying text.

53. Redish, Abstention, supra note 6, at 72-74; accord Gerald Gunther, The Subtle
Vices of the “Passive Virtues”—A Comment on Principle and Expediency in Judicial
Review, 64 Colum. L. Rev. 1, 16 (1964) [hereinafter, Gunther, Subtle Vices]
(“[J]urisdiction under our system is rooted in Article III and congressional enactments . . .
[and] it is not a domain solely within the Court’s keeping.”).

54. See, e.g., Cohens v. Virginia, 19 U.S. (6 Wheat.) 264, 404 (1821) (Marshall, C.J.)
(“We have no more right to decline the exercise of jurisdiction which is given, than to
usurp that which is not given. The one or the other would be treason to the
[Clonstitution.”); see also Gunther, Subtle Vices, supra note 53, at 12 (critiquing
Alexander Bickel’s reliance on “passive virtues”).

55. See Shapiro, Jurisdiction and Discretion, supra note 7.
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more pervasive than is generally realized.”®® Indeed, such discretion, he
argues, is everywhere®” and does not amount to judicial usurpation, as
Redish charged, but rather is “wholly consistent with the Anglo-American
legal tradition.”®® Shapiro’s normative defense goes beyond mere mat-
ters of tradition, though; he argues that judicial discretion in matters of
jurisdiction actually strengthens the separation of powers, both horizon-
tally (by helping to ease interbranch tensions)%® and vertically (by reduc-
ing friction with state courts and state governments).%® On this view,
Congress does not lack authority to control the jurisdiction of the federal
courts, but it must act clearly if it seeks to narrow the courts’ presumptive
discretion in matters of jurisdiction.6!

The debates over the extent of Congress’s control over the federal
courts’ jurisdiction ultimately cannot be resolved without careful consid-
eration of the appropriate judicial role in our constitutional system. Al-
though there have been some attempts to systematically consider the
courts’ institutional role vis-a-vis Congress in the jurisdictional context,
scholars have generally told only part of that quite complicated story.62

56. Id. at 545.

57. Barry Friedman, Seventy-Fifth Anniversary Retrospective: Most Influential
Articles—David L. Shapiro, Jurisdiction and Discretion, 75 N.Y.U. L. Rev. 1553, 1553
(2000).

58. Shapiro, Jurisdiction and Discretion, supra note 7, at 545.

59. Id. at 585-87; see also Alexander Bickel, The Supreme Court, 1960 Term—
Foreword: The Passive Virtues, 75 Harv. L. Rev. 40, 47-51 (1961) (“[T]he techniques and
allied devices for staying the [Supreme] Court’s hand . . . mark the point at which the
Court gives the electoral institutions their head and itself stays out of politics . . . .”); Daniel
J. Meltzer, Jurisdiction and Discretion Revisited, 79 Notre Dame L. Rev. 1891, 1893 (2004)
[hereinafter Meltzer, Jurisdiction and Discretion Revisited] (“[C]laims that judicial
practices are politically illegitimate are far more difficult to sustain when those practices
are widespread and . . . there is a pattern . . . of apparent congressional acquiescence.”); cf.
Daniel J. Meltzer, The Supreme Court’s Judicial Passivity, 2002 Sup. Ct. Rev. 343, 396
[hereinafter Meltzer, Judicial Passivity] (“[J]udicial decisionmaking . . . rounds out the
edges of jurisdictional enactments.”).

60. See Shapiro, Jurisdiction and Discretion, supra note 7, at 580-85. Barry Friedman
has advanced a variation on Shapiro’s position, arguing that boundaries of federal
jurisdiction evolve—properly—“through a dialogic process of congressional enactment
and judicial response.” Friedman, A Different Dialogue, supra note 5, at 2.

61. See David L. Shapiro, Reflections on the Allocation of Jurisdiction Between State
and Federal Courts: A Response to “Reassessing the Allocation of Judicial Business
Between State and Federal Courts,” 78 Va. L. Rev. 1839, 1845 (1992).

62. See Vicki C. Jackson, Introduction: Congressional Control of Jurisdiction and the
Future of the Federal Courts—Opposition, Agreement, and Hierarchy, 86 Geo. L.J. 2445,
2448 (1998) (describing three “conflicting narratives” of relationship between Congress
and courts that emerged from jurisdiction and remedy stripping of mid-1990s); Mark
Tushnet & Jennifer Jaff, Why the Debate over Congress’ Power to Restrict the Jurisdiction
of the Federal Courts Is Unending, 72 Geo. L.J. 1311, 1312 (1984) (explaining that “the
positions that scholars take on the specific issue of congressional power to restrict
jurisdiction frequently are bound up with the scholars’ more general views of the
Constitution’s structure” and the nature of judicial review); cf. Evan Caminker, Allocating
the Judicial Power in a “Unified Judiciary,” 78 Tex. L. Rev. 1513, 1516 (2000) (arguing that
various attributes of judicial power fall into three “allocative categories,” and that Congress
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As I explore in more detail below, theories of statutory interpretation are
in large part about the relationship between Congress and the courts. To
develop a richer account of Congress’s authority over matters of federal
court jurisdiction, therefore, it is a useful endeavor to consider the inter-
pretive methodology that the courts use in construing statutes governing
jurisdictional matters.

Both fronts in the battle over congressional control of federal juris-
diction, jurisdiction stripping and judicial abstention, last raged in full
force in the early to mid-1980s, shortly before the ascendancy of textual-
ism. Since then, the rise of textualism has redefined the debate about the
courts’ role in interpreting statutes. Yet the war about the appropriate
judicial role in crafting a jurisdictional regime has been waged without
attention to the changes that textualism has worked in the debate over
the judicial role. In light of the textualist revolution, it is time to update
the discussion of the respective roles of Congress and the courts in craft-
ing a jurisdictional regime.

II. TEXTUALISM AND THE JUDICIAL ROLE

For much of the twentieth century, the conventional approaches to
statutory interpretation required a court to determine either what the
legislature intended in enacting the relevant statute or what the animat-
ing purposes of that statute were. Because under the former approach,
generally known as “intentionalism,” legislative intent was the touchstone
of statutory interpretation, judges generally considered any source that
shed light on the legislature’s intent.® Under the latter approach, gener-
ally known as “purposivism,” and exemplified by the Hart and Sacks “le-
gal process” school, courts read statutory language in light of the (often
unarticulated) purposes that animated the statute.%* Obviously, in pur-
suit of the goals of these inquiries, statutory language was important and

has varying power to allocate these attributes among federal courts); James S. Liebman &
William F. Ryan, “Some Effectual Power”: The Quantity and Quality of Decisionmaking
Required of Article III Courts, 98 Colum. L. Rev. 696, 884 (1998) (contending that there
are five qualities constituting “judicial Power,” and that they are principal means for
keeping federal law supreme over contrary state law in cases in which Congress confers
jurisdiction); James E. Pfander, Jurisdiction Stripping and the Supreme Court’s Power to
Supervise Inferior Tribunals, 78 Tex. L. Rev. 1433, 1435 (2000) (“[T]he constitutional
requirement of ‘supremacy’ may leave Congress free to fashion exceptions . . . to the
Court’s . . . appellate jurisdiction, but limit its ability to . . . restrict[ ] the Court’s
supervisory role that would threaten the constitutional requirement of lower federal court
‘inferiority’ to the one ‘supreme’ court specified in Article II1.”).

63. See Eskridge, New Textualism, supra note 21, at 626—40 (exploring various modes
employed by courts in determining legislative intent).

64. See Henry M. Hart, Jr. & Albert M. Sacks, The Legal Process: Basic Problems in
the Making and Application of Law 1374 (William N. Eskridge, Jr. & Philip P. Frickey eds.,
1994) (prescribing process for undertaking judicial task of interpreting statutes under
coherent set of legal principles); see also T. Alexander Aleinikoff, Updating Statutory
Interpretation, 87 Mich. L. Rev. 20, 26-28 (1988) (associating legal process approach with
intentionalist theories of statutory interpretation).
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often decisive for both intentionalists and purposivists,°> but it was not
the sole focus of the interpretive inquiry. Under either approach, it was
possible in theory for some source, such as legislative history or apparent
spirit or purpose, to trump the statutory text, and this occasionally oc-
curred in practice.%® Intentionalism and purposivism proceeded from
the premise of legislative supremacy: If, in a constitutional democracy,
judges must be faithful agents of Congress, then judges must attempt to
decipher as accurately as possible Congress’s statutory instructions.®”

Textualism, in contrast, is an approach to statutory interpretation
that accords dispositive weight to the meaning of the statutory text. It
maintains that in interpreting statutes, courts must “seek and abide by the
public meaning of the enacted text, understood in context.”®® The ap-
proach is thus closely identified with Oliver Wendell Holmes’s famous
claim that “[w]e do not inquire what the legislature meant; we ask only
what the statute means.”®® Justice Scalia, the leading modern proponent
of textualism, has explained that the touchstone for the modern textual-
ist’s inquiry is “a sort of ‘objectified’ intent—the intent that a reasonable
person would gather from the text of the law, placed alongside the re-
mainder of the corpus juris.”’ Because the meaning of the text, rather
than Congress’s subjective intent in enacting the statute, is the proper
focus, textualist judges generally refuse to treat legislative history as an
authoritative indication of legislative intent.”! For the same reason,
textualists will not elevate the purposes or spirit of a statute over its

65. See, e.g., United States v. Am. Trucking Ass’ns, Inc., 310 U.S. 534, 542 (1940) (“In
the interpretation of statutes, the function of the courts is easily stated. Itis to construe the
language so as to give effect to the intent of Congress.”); Hart & Sacks, supra note 64, at
1374-80 (“[A] court should . . . interpret the words of the statute . . . so as to carry out the
purpose as best it can, making sure, however, that it does not give the words . . . a meaning
they will not bear . . . .").

66. See, e.g., Ozawa v. United States, 260 U.S. 178, 194 (1922) (asserting that to avoid
result “plainly at variance with the policy of [the] legislation . .. [w]e may . . . look to the
reason of the enactment and inquire into its antecedent history and give it effect in
accordance with its design and purpose, sacrificing, if necessary, the literal meaning in
order that the purpose may not fail”); Church of the Holy Trinity v. United States, 143 U.S.
457, 459 (1892) (justifying examination of legislature’s intention in deciding meaning of
statute); Eskridge, New Textualism, supra note 21, at 628 & n.25 (“In a significant number
of cases, the Court has pretty much admitted that it was displacing plain meaning with
apparent legislative intent or purpose gleaned from legislative history.”).

67. See generally William N. Eskridge, Jr. & Philip P. Frickey, Statutory Interpretation
as Practical Reasoning, 42 Stan. L. Rev. 321, 325-39 (1990) (discussing intentionalism and
purposivism as both viewing courts as agents of legislature).

68. John F. Manning, Textualism and Legislative Intent, 91 Va. L. Rev. 419, 420
(2005) [hereinafter Manning, Legislative Intent].

69. Holmes, supra note 10, at 419.

70. Scalia, Common-Law Courts, supra note 9, at 17.

71. See, e.g., John F. Manning, Textualism as a Nondelegation Doctrine, 97 Colum. L.
Rev. 673, 684-89 (1997) [hereinafter Manning, Nondelegation] (“[T]extualist judges
strongly object to the premise that legislative history supplies evidence of ‘genuine’
legislative intent.”).
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text.”?

Like intentionalism and purposivism, textualism is premised on the
notion of legislative supremacy, and on the corollary that the courts must
act, in a constitutional democracy, as the faithful agents of the legisla-
ture.”® Textualists depart from intentionalists and purposivists, however,
in their views of the legislative process, the notion of legislative intent,
and the judiciary’s relationship to Congress.”* First, textualists have re-
lied on the insights of public choice theory in arguing that because many
statutes simply reflect bargains struck among interest groups competing
for favorable treatment, departure from the statutory text threatens to
disturb the legislative compromise.” Second, textualists draw on social
choice theory”® and legal realism?” in arguing that the concept of a col-

72. See, e.g., Manning, Legislative Intent, supra note 68, at 420 (“[T]extualists choose
the letter of the statutory text over its spirit . . . .”); Scalia, Common-Law Courts, supra note
9, at 23 (noting that judges may be aware of broad purpose behind statute, but should not
pursue these purposes in judicial decisionmaking).

73. See Manning, Equity, supra note 12, at 16 (likening judges to “faithful agent[s]
whose “job is to decode legislative instructions”); Caleb Nelson, What Is Textualism?, 91
Va. L. Rev. 347, 371-72 (2005) [hereinafter Nelson, What Is Textualism?] (“It is quite
common, for instance, for textualists to portray themselves as ‘faithful agents’ of the
enacting legislature.”); Scalia, Common-Law Courts, supra note 9, at 17, 22 (discussing
need for judges to look to objective legislative intent in interpreting statutes).

74. In focusing on textualism and intentionalism here, I do not mean to suggest that
there are no other approaches to statutory interpretation. Instead, I discuss intentionalism
to provide a richer account of textualism, which responded largely to intentionalist
approaches. For other approaches to statutory interpretation, see, e.g., Guido Calabresi, A
Common Law for the Age of Statutes 7 (1982) (arguing for common-law function of courts
to “see[ ] to it that the law is kept up to date”); William N. Eskridge, Jr., Dynamic Statutory
Interpretation 116-18 (1994) (discussing judicial task of “expound[ing] the statute by
equity”); Richard A. Posner, The Federal Courts: Crisis and Reform 267-87 (1985)
(discussing “imaginative reconstruction” of statutes).

75. See Frank H. Easterbrook, Statutes’ Domains, 50 U. Chi. L. Rev. 533, 547 (1983)
[hereinafter Easterbook, Statutes’ Domains] (noting that public choice theory indicates
that legislative body as whole does not have intent; rather it “has only outcomes”); Frank H.
Easterbrook, The Supreme Court, 1983 Term—Foreword: The Court and the Economic
System, 98 Harv. L. Rev. 4, 46 (1984) (“If legislation grows out of compromises among
special interests, however, a court cannot add enforcement to get more of what Congress
wanted. What Congress wanted was the compromise . . . .”). See generally William M.
Landes & Richard A. Posner, The Independent Judiciary in an Interest-Group Perspective,
18 J.L.. & Econ. 875, 877 (1975) (discussing legislative “bargains” and “deals” in context of
interest-group theory of government”).

76. See Kenneth Shepsle, Congress Is a “They,” Not an “It”; Legislative Intent as
Oxymoron, 12 Int’l Rev. L. & Econ. 239, 239 (1992) (“Legislative intent is an internally
inconsistent, self-contradictory expression. Therefore, it has no meaning.”). For social
choice theory, see Kenneth J. Arrow, Social Choice and Individual Values 2-4 (2d ed.
1963) (describing various methods of social choice).

77. See William N. Eskridge, Jr., Legislative History Values, 66 Chi.-Kent L. Rev. 365,
372 (1990) (“The Legal Realists and subsequent critics have set forth three different
critiques against the use of legislative history as evidence of specific intent.”); Eskridge,
New Textualism, supra note 21, at 642 (“The legal realists . . . argued that the collective
intent of a legislature is only a construction of the interpreter, because legislatures usually
have no determinate collective expectations about many (if any) of the concrete issues

”»
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lective, unexpressed legislative intent is illusory.”® Together, these in-
sights suggest that Congress has no single, identifiable intent, and that
statutes have no single, identifiable purpose.”® Third, textualists argue
that the Constitution’s institutional structure has implications for the ju-
dicial role in statutory interpretation. Only the text of a statute, not its
legislative history or underlying purposes, is enacted into law with the
requisite participation by both houses of Congress and the President. Ac-
cordingly, elevating legislative history or unexpressed statutory purpose
over statutory language ignores the constitutionally prescribed proce-
dures for lawmaking and impermissibly aggrandizes the courts’ role.®?
The textualists’ refusal to treat legislative history as authoritative evidence
of legislative intent®! or to elevate the spirit of a law over its letter®? flows
naturally from these theoretical premises.3

Modern textualism arose in large part as a response to the perceived
excesses of intentionalism and purposivism, and to the perceived activism
of the Court in matters of statutory interpretation.8* But textualism is not

posed by their statutes.”). For the classic statement of the legal realists’ view of legislative
intent, see generally Max Radin, Statutory Interpretation, 43 Harv. L. Rev. 863 (1930).

78. See Easterbrook, Text, History, and Structure, supra note 9, at 68 (“Intent is
clusive for a natural person, fictive for a collective body.”).

79. See Easterbrook, Statutes’ Domains, supra note 75, at 536 (discussing “language
skepticism” in context of statutory interpretation); Molot, supra note 11, at 25 (noting that
textualism “reject[ed] the purposivist claim that statutes have a single, true, underlying
purpose”).

80. See, e.g, Easterbrook, Text, History, and Structure, supra note 9, at 63 (providing
justifications for “a relatively mechanical approach” in statutory interpretation); Manning,
Nondelegation, supra note 71, at 695-99 (“Textualism, in short, purports to operate as a
nondelegation doctrine.”); Scalia, Common-Law Courts, supra note 9, at 17-18, 21-22 (“It
is simply not compatible with democratic theory that laws mean whatever they ought to
mean, and that unelected judges decide what that is.”).

81. See Manning, Nondelegation, supra note 71, at 684-90; Scalia, Common-Law
Courts, supra note 9, at 29-36.

82. See Manning, Legislative Intent, supra note 68, at 420; Scalia, Common-Law
Courts, supra note 9, at 17-23.

83. See Scalia, Common-Law Courts, supra note 9, at 17 (“Men may intend what they
will; but it is only the laws that they enact which bind us.”).

84. See John F. Manning, What Divides Textualists from Purposivists?, 106 Colum. L.
Rev. 70, 76 (2006) [hereinafter Manning, Textualists and Purposivists] (“[T]extualism
originated in reaction to the Court’s traditional (and perhaps anachronistic)
understanding of purposivism.”); Molot, supra note 11, at 25 (“[T]extualism reject[s] the
purposivist claim that statutes have a single, true, underlying purpose.”); Jonathan R.
Siegel, Textualism and Contextualism in Administrative Law, 78 B.U. L. Rev. 1023,
1025-32 (1998) [hereinafter Siegel, Textualism] (contrasting “textualism” and
“intentionalism”). Contra Nelson, Response, supra note 11, at 455 (arguing against
Manning’s conclusion that textualism is “premised on a rejection of the very existence of
any collective semantic intentions”). For arguments that theories of statutory
interpretation are cyclical, see generally William S. Blatt, The History of Statutory
Interpretation: A Study in Form and Substance, 6 Cardozo L. Rev. 799 (1985); Adrian
Vermeule, The Cycles of Statutory Interpretation, 68 U. Chi. L. Rev. 149 (2001). For a
variation on that theme, see Barry Friedman, The Cycles of Constitutional Theory, Law &
Contemp. Probs., Summer 2004, at 149, 149 (“When the ideological valence of Supreme
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merely reactive; its proponents have offered a coherent approach with
strong theoretical bases. Textualists have argued that, ultimately, only
their approach is consistent with the notions of faithful agency, legislative
supremacy, and the rule of law itself. Justice Scalia, for example, has ar-
gued that “it is simply incompatible with democratic government, or in-
deed, even with fair government, to have the meaning of a law deter-
mined by what the lawgiver meant, rather than by what the lawgiver
promulgated.”® On this view, reliance on sources other than statutory
text is “tyrannical,” because it “is the law that governs, not the intent of
the lawgiver.”86

But the core of textualism’s normative appeal lies in its claims about
the judicial role and the dangers of judicial lawmaking.®7 As Justice
Scalia explained, “being bound by genuine but unexpressed legislative
intent rather than the law is only the theoretical threat” of nontextualist
approaches to statutory interpretation; the “practical,” and more immedi-
ate, threat is that “under the guise or even the self-delusion of pursuing
unexpressed legislative intents, common law judges will in fact pursue
their own objectives and desires, extending their lawmaking proclivities
from the common law to the statutory field.”®® In elevating statutory lan-
guage over legislative history and statutory purposes by limiting the range
of potentially ambiguous sources to which judges can properly refer, tex-
tualists hope to “constrain the tendency of judges to substitute their will
for that of Congress.”®® Moreover, it is not simply the limited range of

Court decisions shifts, constitutional theorizing about judicial review tends to shift as
well.”).

85. Scalia, Common-Law Courts, supra note 9, at 17.

86. Id.

87. See John F. Manning, The Absurdity Doctrine, 116 Harv. L. Rev. 2388, 2435
(2003) (describing “rule-of-law objectives implicit in the Constitution’s strict separation of
lawmaking from judging”).

88. Scalia, Common-Law Courts, supra note 9, at 17-18; see id. at 18 (calling
“legislative intent” a “handy cover for judicial intent”); id. at 21 (calling purposivism “an
invitation to judicial lawmaking”).

89. Eskridge, New Textualism, supra note 21, at 674; accord Easterbrook, Statutes’
Domains, supra note 75, at 551 (“[E]ven the best intentioned [judges] will find that the
imagined dialogues of departed legislators have much in common with their own
conceptions of the good.”); William N. Eskridge, Jr., Textualism, The Unknown Ideal?, 96
Mich. L. Rev. 1509, 1528-31 (1998) [hereinafter Eskridge, Unknown Ideal] (“According to
the new textualists, consideration of legislative history creates greater opportunities for the
exercise of judicial discretion . . . .”); Molot, supra note 11, at 26 (“Textualists were not
content merely to accept the leeway inherent in interpretation, but rather sought to ca